A Journal of Intertscxplmary Narmattve Studies

Special Lomasky Symposium Issue

Article
Anarchical Snares: A Reading of

Locke’s Second Treastise .. ... e Stuart D. Warmer
Radical Social CritiCism . ... ovv e e iiieneennn. N. Scott Arnold
Ayn Rand’s Critique of Ideology . . .. ........ouvntn. Chris M. Sciabarra

Will Preserving American Women’s Procreative Freedom
Conflict with Achieving Equality Between the Sexes? . . . . George Schedler

Responsibility and the Requirement of Mens Rea ........ Thomas A. Fay
Lomasky Symposium
Against Lomaskyan Welfare Rights .. ................ Tibor R: Machan
Against Agent-Neutral Value »...........covviiiiiann. ... Eric Mack
Loren Lomasky’s Derivation of Basic Rights....... Christopher W. Morris
The Right to Project Pursuit and the Human Telos  Douglas B. Rasmussen
“Response to Four Critics . ..vvveerverneenrinennss Loren E. Lomasky
Discussion , R
Rorty’s Foundationalism .. ............................Steven Yates
In My Opinion, That’s Your Opxmon : R
Is Rorty a Foundationalist? . . ................... . .William H. Davis
The Skeptic’s Dilemma: A Reply to Dav1s ............... Steven Yates

Review Essays : : o
Ethel Spector’s Dreams of Love and Fateful Encounters . .. Mary K. Norton~
Anthony Arblaster’s The Rise and Declme ' '
of Western Liberalism . ......... AR D I T .Raiph Ralcorf
Jan Narveson’s The Ltbertarzan Idea .......... e Davxd Gordon .

Book Reviews
‘Peter Huber’s Liabiliyy... The Legal Revolutzon ,

and its Consequence . ..... e A R .....Clifton Perry -
Benjamin Hart’s Faith and Freedom. . . .. i v .. Delos B. McKown
Hannes Gissurarson’s Hapek's Conservative Liberalism . . .. ... .Parth Shah

NO. 14 SPRING 1989




Editor
Tibor R. Machan/Philosophy

Managing Editor
Judith F. Thommesen

Associate Editors

Walter Block/Economics

John Cody/Classics

Douglas J. Den Uyl/Philosophy
Davis Keeler/Law

J. Roger Lee/Philosophy
Leonard Liggio/History

Eric Mack/Philosophy

H. Joachim Maitre/International Relations
John O. Nelson/History

Ralph Raico/History

Lynn Scarlett/Political Science
Mary Sirridge/Philosophy

Advisory Board

D.T. Armentano/University of Hartford

Richard Bilas/California State College, Bakersfield

Yale Brozen/University of Chicago

Nicholas Capaldi/Queens College

R.L. Cunningham/University of San Francisco

John Hospers/University of Southern California

Israel M. Kirzner/New York University

Kenneth G. Lucey/State University of New York College, Fredonza
Fred D. Miller, Jr./Bowling Green State University

Herbert Morris/University of California, Los Angeles

Paul Craig Roberts/Georgetown University

Morton L. Schagrin/State University of New York College, Fredonia

Thomas S. Szasz/State University of New York Medical Center,
Syracuse
E.G. West/Carleton University, Ottawa



T R IR X
A Journal of Interdisciplinary Normative Studies

Special Lomasky Symposium Issue

Articles
Anarchical Snares: A Reading of Locke’s Second Treastise .......eeununes. Stuart D. Warner
Radical Social CTtiCISM .uoveesievecsinieinsssiriinninssssisssesssasessssssasssssssssse N. Scott Amold
Ayn Rand’s Critique of Ideology Chris M. Sciabarra
Wil Preserving American Women’s Procreative Frezdom

Conflict with Achieving Equality Between the Sexes? .....cvonveeecenecns George Schedler
Responsibility and the Requirement of Mens Rea ... .. Thomas A. Fay
Lomasky Symposium
Against Lomaskyan Welfare Rights Tibor R. Machan
Against AGEnt-NEULTAl VAIUE ....ocvvuervuecrresersnssesessasesssessssosssssassarassassssersssssssssnns Eric Mack
Loren Lomasky’s Derivation of BasiC Rights ....ccvenicssencinsons Christopher W, Morris
The Right to Project Pursuit and the Human Telos ......e.ececsenervseene Douglas B. Rasmussen
Response to Four Critics ........ teeersesesastestsssessassansanses Loren E. Lomasky
Discussion
Rorty’s Foundationalism ....... Steven Yates
In My Opinion, That’s Your Opinion: Is Rorty a Foundationalist? ............... William H. Davis
The Skeptic’s Dilemma: A Reply to Davis Steven Yates
Review Essays
Ethel Spector’s Dreams of Love and Fateful ERCOUNLELS ....vevererrassensens Mary K. Norton
Anthony Arblaster’s The Rise and Decline of Western Liberalism ........ven.. Ralph Raico
Jan Narveson'’s The Libertarian JAea .......eiieiesereassosssisessessonsneseesossns David Gordon

Book Reviews

Peter Huber’s Liability...The Legal Revolution and its Consequence .......... Clifton Perry
Benjamin Hart’s Faith and Freedom Delos B. McKown
Hannes Gissurarson’s Hayek's Conservative Liberalism .......couuvervevererearernes Parth Shah

1
25
32

45
59

70
78
86
98

-110

130
137
142

147
157
169

178
184
190

REASON PAPERS is published at the Department of Philosophy, Auburn University,
AL 36849. Send orders ($12.00 per copy in US and Canada, $13.00 elsewhere; make
checks payable to Reason Papers) to Professor Tibor R. Machan, Reason Papers,
Department of Philosophy, Auburn University, AL 36849. Manuscripts should be
accompanied with return postage and envelope. Copyright © 1989 by the Department

of Philosophy, Auburn University. All rights reserved.

No. 14 SPRING 1989






Articles

ANARCHICAL SNARES:
A READING OF LOCKE’S
SECOND TREATISE

STUART D. WARNER
Roosevelt University

If Mr. Locke’s maxims were to be executed according to the
letter... they would necessarily unhinge, and destroy every govern-
ment on earth.

Josiah Tucker, A Letter to Edmund Burke, 1775

By the practice of governments themselves, [Locke] argues, ‘as
well as by the law of right reason, a child is born a subject of no
country or government.’ Here we seem to be led straight to anarchy.

Leslie Stephen, History of English Thought
in the Eighteenth Century, Vol. 11, 1881

In fact, as Mr. Laslett has so ably shown, neither of these two
major opponents [Sidney and Locke] seems to have really under-
stood or answered Filmer’s main case or his attack on the liber-
tarianism and the contract theory of the school of thought to which
they belonged.

W. H. Greenleaf, Order; Empricism and Politics, 1964
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Introduction

R.G. Collingwood was certainly correct when he wrote in his An
Autobiography,

You cannot find out what a man means by simply studying
his spoken or written statements, even though he has
spoken or written with perfect command of language and
perfectly truthful intention. In order to find out his meaning
you must know what the question was (a question in his own
mind, and presumed by him to be in yours) to which the
thing he has said or written was meant as an answer.

I think that this is especially true in the case of John Locke’s Second
Treatise of Government, a work that is, despite its clarity of lan-
guage, notoriously difficult to understand.

Although early twentieth-century scholars cast this work as
being a response to Hobbes,? the scholarly tide has turned in favor
of viewing the Second Treatise, like the First, as principally con-
stituting a rejoinder to the seventeenth century Divine Right of
Kings theorist Sir Robert Filmer, and more specifically, as a counter
to Filmer’s Patriarchalism.

My sentiments lie with this revisionary movement: I too read
the Second Treatise as being in large measure a response to Filmer.
In this essay, I shall attempt to make a contribution to this way of
reading Locke. However, the focus will not be on Locke’s concern
with the patriarchal views of Filmer; rather, it will be on Locke’s
attempt to answer Filmer’s polemics against the doctrine of natural
rights or freedom. For Filmer, the logic of the doctrine of natural
rights inexorably requires the embracing of a theory of anarchism
and, as such, entails the impossibility of justifying the existence of
any form of government. And to Filmer, this constituted a reductio
ad absurdum of any natural rights philosophy. Locke’s Second
Treatise can illuminatingly be seen as being animated, at least in
part, by the desire to undercut Filmer’s contention. Thus, to return
to our Collingwoodian beginning, I shall show, in sections I-VIII,
that we can make a great deal of sense of the Second Treatise if we
view Locke as attempting to answer the question of how a natural
rights political philosophy can be reconciled with the advocacy of
government and, in particular, a limited government.

That we can view the Second Treatise in this way says nothing,
of course, about Locke’s intentions. Although it is impossible to give
anything approaching a conclusive proof for this, I do believe that
Locke did set out to answer Filmer’s attack on the natural rights
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philosophyin a comprehensive manner. I offer some reasons for this
in the conclusion of this essay.

1

Filmeris best known, and most frequently read, for his patriarchal
political philosophy. For Filmer, political power, legitimate political
power, is essentially a specific type of paternal power. God created the
first political community, Adam’s family, with Adam as supreme
authority. All further political communities are merely extensions
thereof; as such, all political authority must emanate from Adam, and
therefore the right to rule has to be traced back to Adam.

Everything else notwithstanding, Filmer’s greatest theoretical
difficulty was to offer a plausible theory of succession that would
allow him to justifiably determine who should rule. In trying to
solve this problem, Filmer appealed directly to heredity, and al-
though he was not particularly explicit aboutit, there are hints that
he was willing to rest his case on primogeniture. As Filmer’s critics
were quick to notice, the epistemological difficulties of tracing the
right to rule of James I, for example, to Adam and his first son, as
Filmer desired to do, were overwhelming,

Much of Filmer’s defense of hereditary absolute monarchy was
polemical: it was designed to demonstrate that those arguments
that attempt to found political legitimacy on the consent of the
governed must fail. And insofar as these arguments were typically
predicated upon an appeal to man’s natural freedom or natural
rights, this appeal too fell under the barrage of Filmer’s polemics.

Filmer’s critique of the consent argument and the theory of natural
rights (or freedom) is ubiquitous throughout the corpus of his political
writings; 4 however, its most systematic presentation is to be found in
his 1648 tract The Anarchy of ¢ Lzmzted or Mixed Monarchy, awork
aimed at the “parlimentary publicis » 6 Philip Hunton. In this work,
Filmer argues that the doctrine of natural rights or freedom, and the
consent theory of political legitimacy derived therefrom, inexorably
lead, both in theory and practice, to anarchism. Since upholding
anarchism is, Filmer maintains, an absurdity, so too the theories of
natural rights and consent must be absurdities.

I

Filmer’s phillipic in The Anarchy of a Limited or Mixed Monar-
chy is put forward in a series of six arguments. I shall consider each
in turn, liberally quoting Filmer as I proceed.



4 Reason Papers No. 14

The first argument.

If they understand that the entire multitude or whole people
have originally by nature power to choose a King, they must
remember that by their own principles and rules, by nature
all mankind in the world makes but one people, who they
suppose to be born alike to an equal freedom from subjec-
tion; and where such freedom is, there all things must of
necessity be common: and therefore without a joint consent
of the whole people of the world, no one thing can be made
proper to any one man, but it will be an injury, and a
usurpation upon the common right of all others. From
whenee it follows that natural freedom being once granted,
there cannot be any one man chosen a King without the
universal consent of all the people of the world at one
instance, nemine contradicente. (Anarchy, p.285)

As is the case with the other five arguments to be considered,
this argument is a reductio ad absurdum. Filmer is attempting
to show the absurdities to which a natural rights philosophy
leads. In this first instance, the conclusion is suppressed; how-
ever, before making it explicit, I shall first lay down the premises
that yield it.

Here Filmer considers the possibility that when natural rights -
theorists write of legitimate politieal power being predicated upon
the consent of the governed, the latter refers to the consent of all of
mankind’ as opposed to some part of it. Given the equal freedom
or rights of all mankind, any legitimate King, then, mustbe choosen
by the joint consent of all of mankind. For to be governed by a King
of whom one does not approve would be a violation of oné’s freedom:
one would be made to suffer a King by force. All of this is highly
problematic, according to Filmer. For, and this is the suppresed
conclusion, universal consent at one time is impossible. And if it is
impossible, then as Filmer sees the matter, on this reading of a
natural rights philosophy, government by its very nature is il-
legitimate. Yet, Filmer believes, this is absurd.

The second argument.

This argument is part of the same paragraph as what I call the
first argument, and since Filmer never explicitly set forth a con-
clusion to that argument, it would be easy to surmise that this
second argument is really part of the first. I think this is mistaken;
however, the reasons why can be made clear only after a considera-
tion of the third argument.
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To turn to this second argument, Filmer writes:

Nay, ifit be true that nature hath made all men free; though
all mankind should concur in one vote, yet it cannot seem
reasonable, that they should have power to alter the law of
nature; for if no man have power to take away his own life
without the guilt of being a murderer of himself, how can
any people confer such a power as they have not themselves
upon any one man, without being accessories to their own
deaths, and every particular man become guilty of being felo
de se? (Anarchy, p.285)

Filmer begins the argument by supposing that the problem
of the previous argument has been overcome, and that we can
achieve the requisite universal consent. Nevertheless, Filmer
wants to argue that the natural rights position still leads to an
“absurdity. Filmer’s second argument demands that one ask, To
what is being consented? The answer must be that individuals
are consenting to alienate some of their freedom or rights to the
King. Filmer believes that this is inconsistent with the natural
rights position. To see why, we must turn to Filmer’s conception
of the theory of natural rights.

For Filmer, the natural rights philosophy is one that holds,
among other things, that certain freedoms or rights are in-
defeasible, that is, they cannot be taken away or voided by others,
and, most importantly in this context, are mahenable, that is,
cannot be waived or relinguished by the agent himself.® The natural
rights tradition is not as uniform as perhaps Filmer suspects;
however, there are certainly important strains in the tradition that
hold especially to the inalienability of certain rights. It was not
unusual, for example, to find natural rights theorists arguing that
the rights to life and liberty are inalienable, and thus one does not
have the right to commit suicide or to sell one’s self into slavery,
for that would alienate one’s right to life.

Now turning back to the second argument, Filmer is claiming that
since the rights to life and liberty are inalienable, on his conception of
the natural rights position, then these rights cannot be alienated by
relinguishing them to a King. Legitimate political power demands,
however, as Filmer conceives of it, that the King have the power over
a person’s liberty and life; indeed Filmer believes that under the
natural nghts position, every law constitutes an mfnngement of
hberty Thus, the natural rights position is again shown to be
incompatible with the establishment of government, and finds itself
inescapably led to embrace anarchism.
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The third argument.

Suppose, Filmer writes, that by “the people,” Hunton and other
natural rights theorists mean “the people of particular regions or
countries,” (Anarchy, p.286) and not all of mankind; and that it is
this smaller group which will be the body consenting to a govern-
ment. Can this extricate the natural rights position from its
problems? Filmer asks us to observe the following consequences.

Since nature hath not distinguished the habitable world
into kingdoms, nor determined what part of a people shall
belong to one kingdom, and what to another, it follows that
the original freedom of mankind being supposed, every man
is at liberty to be of what kingdom he please, and so every
petty company hath a right to make a kingdom by itself; and
not only every city, but every village, and every family, nay,
and every particular man, a liberty to choose himself to be
his own King ifhe please; and he were a madman that being
by nature free, would choose any man but himself to be his
own governor. Thus to avoid the having of one King of the
whole world, we shall run into a liberty of having as many
Kings as there be men in the world, which upon the matter,
is to have no King at all, but to leave all men to their natural
liberty, which is the mischief the pleaders for natural liberty
do pretend they would most avoid. (Anarchy, p.286)

In considering this argument, we should begin with the con-
cept of “kingdom” which makes its way into the early lines of this
passage. Filmer seems to understand “kingdom” as referring
both to a political entity and to a determinate geographical area.
If nature had “distinguished the habitable world into kingdoms,”
then we would be in a position to distinguish various peoples,
and therefore determine who belonged to which kingdom, and as
such, whose consent mattered. But we are not so fortunate as to
be able to distinguish various peoples, Filmer points out, for
nature does not divide itself into distinct geo-political entities.
Indeed, this must be granted by the natural rights theorists,
Filmer would claim, since ex hypothesi it is only by consent that
political bodies are formed. Therefore, Filmer is arguing that the
attempt to avoid the difficult straits laid down by the first
argument by a different meaning being attributed to “the people”
must fail, as there seems to be no way by which to separate
mankind into these peoples. But, Filmer contends, things get
worse for the natural rights position.
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Granted that there are no “natural” kingdoms, and that men
possess an “original freedom,” for example, the rights to life and
liberty, every man and every group of men can choose to be part of
whatever kingdom he or they like. To this, Filmer adds the
psychological premise that only a madman would choose someone
other than himself as King. Filmer thus believes that the natural
rights position entails in theory and will lead in practice to there
being as many Kings as there are men. This, however, is tan-
tamount to there being no government whatever. Filmer’s claim is
that, although natural rights theorists recognize the necessity for
government, the logic of their position, including the theory of the
consent of the governed, precludes there being any justification for
such an institution.

Earlier I suggested that what I call Filmer’s first and second
arguments are different, and that my reasoning for this was based
in part on the third argument. I am now in a position to note the
basis for my claim. Filmer is quite explicit in this third argument
that he is attempting to give the natural rights theorists a “way
out” through a more relaxed conception of “the people.” He would
not do so unless he had already argued that a more stringent notion
of “the people” failed the natural rights position. Since what I call
the first argument certainly leads to this conclusion, I believe I am
justified in assuming that it is there that Filmer is making the more
stringent claim, and that the conclusion is simply suppressed.

The fourth argument.

Here Filmer briefly argues that even if some partition of the
world into kingdoms could justifiably be made, and some people did
attempt to elect a King, on the natural rights position only those
who consented to be subjected would be so bound. But, Filmer asks
rhetorically, who would so submit?

The fifth argument.
Filmer writes,

Yet, for the present to gratify them so far as to admit that
either by nature, or by a general consent of all mankind, the
world at first was divided into particular kingdoms, and the
major part of the people of each kingdom assembled, al-
lowed to choose their King: yet it cannot truly be said that
ever the whole people, or the major part, or any considerable
part of the whole people of any nation ever assembled to any
such purpose. For except by some secret miraculous instinet
they should all meet at one time, and place, what one man,
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or company of men less than the whole people hath power
to appoint either time or place of elections, where all be alike
free by nature? and without a lawful summons, it is most
unjust to bind those that be absent. The whole people cannot
summon itself; one man is sick, another is lame, a third is
aged, and a fourth is under age of discretion: all these at
some time or other, might be able to meet, if they might
choose their own time and place, as men naturally free
should. (Anarchy, pp.286-287)

This argument assumes, like the preceding one, that a partition
into kingdoms is possible without violating the principles of the
natural rights philosophy, and has been made. Nevertheless, there
is a difficulty that Filmer does not believe that the natural rights
philosophy can answer: there is no basis for anyone’s having the
legitimate authority to call for an election at a particular time and
place, for after all, we are theorizing about the origins of govern-
ment; and to make such a call would violate the natural freedom of
someone who either could not attend or who did not want to attend
at that time or place. Furthermore, Filmer makes the historical
claim that there has never been such an assemblage of either a
whole people or most of a people.

Although it is left implicit in this argument, it is worth stressing
that on Filmer’s reading of the theory of natural rights, legitimate
political power can only be established by contemporaneous,
universal consent. Thus, Filmer believes that the natural rights
position does not sanction majority rule and, as such, that one can
be a political representative for another only with that person’s
direct consent.

The sixth afgdment.

Here Filmer argues that mankind is not invariable: it is con-
stantly changing as new individuals are born. On the natural rights
philosophy, Filmer asks, Why should these newborns fall under the
authority of a King to whom they have never consented? Filmer
suggests that one way around this problem is to maintain that
“infants and children may be concluded by the votes of their
parents.” (Anarchy, p.287) To this Filmer responds as follows:

This remedy may cure some part of the mischief, but it
destroys the whole cause, and at last stumbles upon the true
original of government. For if it be allowed, that the acts of
parents bind the children, then farewell the doctrine of the
natural freedom of mankind; where subjection of children
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to parents is natural, there can be no natural freedom. If
any reply, that not all children shall be bound by their
parents’ consent, but only those who are under age: it must
be considered, that in nature there is no nonage; if a man
be not born free, she doth not assign him any other time
when he shall attain his freedom[.]... (Anarchy, p.287)

In this argument, Filmer is inquiring into the question of why
infants and children are subject to the constraints of government.
He poses the natural rights philosophy with the following alterna-
tives as to why they are so subject: either 1l)infants and children
have consented to be governed; or 2)the consent of parents binds
their infants and children. Of course, the first alternative can be
eliminated as being obviously untrue and impossible of being true
on any intelligible sense of “consent.”

The second is the more interesting alternative; nevertheless, it
must fail as well. And the reason for its failure is not hard to find,
for it eliminates consent as the principal ground for the exercise of
political power. Nor can this alternative be salvaged, Filmer sug-
gests, by the qualification that it is only infants or children of a
certain age that can be concluded by their parents, since if a child
is not born free (and hence can be bound by his parents), there does
not appear to be any basis for his becoming free at a certain age.
The qualification, Filmer believes, would be entirely arbitrary.

It should be added that Filmer’s argument does allow the
natural rights position yet another alternative, viz., that the con-
sent of neither child nor parents is pertinent to the issue of political
legitimacy. However, this would completely undermine the whole
philosophy. And thus, Filmer believes that he has impaled his
opponents on the horns of a trilemma,

In this sixth argument, as in the prior five, we find Filmer
attempting to press home his case against a natural rights political
philosophy and its attendant theory of consent. What we once again
find is Filmer’s insistence that these theories lead directly to
anarchism.

For Filmer, the implications of this sixth argument are quite
profound, because even if the problems of the previous five argu-
ments could be overcome by the philosophers of natural rights,
political power could not legitimately be exercised over the up and
coming population of the kingdom. And therefore, within the
kingdom, there would not be contemporaneous, universal consent
any longer, and the political power would no longer be legitimate. To
put this same point somewhat differently, even if we had a legitimate
government, it would begin to dissolve before our very eyes.
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In examining all six of Filmer’s arguments, there is one feature
that pervades all of them, namely, his claim that the kind of consent
required to establish a legitimate political authority while remain-
ing faithful to a person’s natural freedoms is impossible to find. If
Filmer’s arguments are at all plausible, then it would certainly
behoove the natural rights philosophy to show that the kind of
consent at issue is possible.

I

John Locke’s Two Treatises of Government has as its general theme
the issue of political power. The overwhelmingimportance of this issue
to Locke is manifest in his remark in the First Treatise that:

The great Question which in all Ages has disturbed
Mankind, and brought on them the greatest part of those
Mischiefs which have ruin’d Cities, depopulated Countries,
and disordered the Peace of the World, has been, Not
whether there be Power in the World, nor whence it came,
but who should have it.*

The First Treatise canvassed and criticized, in extraordinary
detail, the patriarchal conception of Filmer, the man whom Locke
called “the great Champion of absolute Power[.]” (I, 2, p.159) Locke
believed that in his First Treatise he had successfully made out the
case for the position that “it is impossible that the Rulers now on
Earth, should make any benefit, or derive any the least shadow of
Authority from that, which is held to be the Fountain of all Power,
Adam’s Private Dominion and Paternal Jurisdiction[.]” (IL, 4, p.285)
In making out this case, Locke exhibited the most intimate
familiarity with Filmer’s political writings, a familiarity that in-
cluded The Anarchy of a Limited or Mixed Monarchy, a work that
although it is mentioned only once by name in the First Treatise, is
cited by Locke no fewer than two dozen times.

In the First Treatise, Locke recognized quite clearly that Filmer
had both a positive and negative (or polemical) program. Locke’s
summary comment that, “Here we have the Sum of all his Argu-
ments, for Adam’s Sovereignty, and against Natural Freedom,
which I find up and down in his...Treatises[,]” (I, 14, pp.168-169) is
but one of many comments that is indicative of this. Furthermore,
Locke recognized just as clearly the kind of arguments that Filmer
brought to bear against the doctrine of natural freedom: “[TThe way
[Filmer] proposes to remove the Absurdities and Inconveniences of
the Doctrine of Natural Freedom, is, to maintain the Natural and



John Locke’s Second Treatise 11

Private Dominion of Adam.” (I, 73, p.213) Locke saw, that is, that
Filmer’s arguments against “natural freedom” took the form of a
reductio ad absurdum. .

Believing himself to have shown numerous errors in Filmer’s
positive program, Locke announces at the beginning of his Second
Treatise that we “must of necessity find out another rise of Govern-
ment, another Original of Political Power, and another way of
designing and knowing the Persons that have it, than what Sir
Robert F. hath taught us.” (11, 1, p.286) Locke’s “new way,” of course,
will be to rest legitimate political power upon man’s natural
freedom and, by implication, the consent of the governed. In so
doing, Locke is taking up what is at least in broadest essence the
position that is the object of Filmer’s negative program; moreover,
it cannot be denied that Locke must have been aware that this was
what he was doing. )

Given the analysis of this section so far, one would have expected
Locke in the Second Treatise to tackle Filmer’s negative program
head on; and yet, there is no direct and systematic critique of Filmer
to be found in that work.!3 However, this should not deter us from
attempting to find a criticism of Filmer’s polemics lurking within
the Second Treatise, since we do have good reasons for expecting
such an attack. And, indeed, I believe such a criticism of Filmer can
be reconstructed out of some of the major elements of that work.

v

Ifwe are tofind in Locke’s Second Treatise a response to Filmer’s
polemics against a natural rights philosophy, then the place we
should begin our search is with the role of consent in that work. As
such, we must focus (albeit briefly) on the character of the two types
of consent that Locke discusses there, namely, express and tacit.

Locke first broaches the distinction in section 119 of the Second
Treatise. However, discussions of consent, without any qualifying
adjective, are ubiquitous throughout the earlier sections of the
work. This should provide no confusion since it is fairly clear that
these prior discussions are all discussions of express consent. What
this suggests, though, is that the notion of tacit consent is invoked
to solve a different problem from that of express consent. To see that
indeed this is the case, it will be helpful here to quote Locke’s
statement of the distinction between express and tacit consent.

Every Man being, as has been shewed, naturally free, and
nothing being able to put him into subjection to any Earthly
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Power, but only his own Consent; it it to be considered, what
shall be understood to be a sufficient Declaration of a Mans
Consent to make him subject to the Laws of any Govern-
ment. There is a common distinction of an express and a
tacit consent, which will concern our present Case. No body
doubts but an express Consent, of any Man, entring into any
Society, makes him a perfect Member of that Society, a
Subject of that Government. The difficulty is, what ought to
be look’d upon as a tacit consent, and how far it binds, i.e.
how far any one shall be looked on to have consented, and
thereby submitted to any government, where he has made
no Expressions of it at all. And to this I say, that every Man,
that hath any Possession, or Enjoyment, of any part of the
Dominions of any Government, doth thereby give his tacit
consent, and is as far forth obliged to Obedience to the Laws
of that Government, during such Enjoyment, as any one
under it; whether this his Possession be of Land, to him and
his Heirs for ever, or a Lodging only for a Week; or whether
it be barely travelling freely on the Highway; and in Effect,
it reaches as far as the very being of any one within the
Territories of that Government. (II, 119, pp.365-366)

The central issue of this quotation is to be found in the opening
sentence: Under what circumstances is a man subject, that is,
obligated, to the laws of a particular government? In turning to express
consent as a source of such obligation, Locke remarks that such
consent makes one_ a subject of that government and, therefore,
obligated toits laws. 14 Locke, then, is perfectly clear that the difficulty
is in ascertaining why and to what extent tacit consent binds.

Both express and tacit consent are thus vehicles of political
obligation. However, express consent has another function of
paramount_importance, namely, it is the basis for political
legitimacy. 15 Here, then, Locke is rather self-consciously differen-
tiating between two problems of political thought: political
legitimacy and political obligation. What we can see is that the real
difficulty to which Locke is facing up is that of how a person can be
obligated to a Government in which he is not a subject (in the sense
of having expressly consented to that government). It is this prob-
lem that Locke hopes to solve with his appeal to tacit consent,

It is instructive to probe further into Locke’s invocation of the
notion of tacit consent and to consider what role it might have to
play in answering Filmer’s criticisms of natural rights theory.
For it is the case, I believe, that the appeal to tacit consent by
Locke is an important part of the attempt to remove some of the
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sting from Filmer’s critique.

This further probing must begin exactly where the lengthy
quotation from Section 119 left off, In continuing his account of tacit
consent, Locke remarks: .

To understand this better, it is fit to consider, that every
Man, when he, at first, incorporates himself into any Com-
monwealth, he, by his uniting himself thereunto, annexed
also, and submits to the Community those Possessions,
which he has, or shall acquire, that do not already belong to
any other Government. For it would be a direct Contradic-
tion, for any one, to enter into Society with others for the
securing and regulating of Property: And yet to suppose his
Land, whose Property is to be regulated by the Laws of the
Society, should be exempt from the Jurisdiction of that
Government, to which he himself the Proprietor of the Land,
is a Subject. By the same Act therefore, whereby any one
unites his person, which was before free, to any Common-
wealth; by the same he unites his Possessions, which were
before free, to it also; and they become, both of them, Person
and Possession, subject to the Government and Dominion of
that Commonwealth, as long as it nath a being. Whoever
therefore, from thenceforth, by inheritance, Purchase, Permis-
sion, or otherways enjoys any part of the Land, so annext to,
and under the Government of that Commonwealth, must take
it with the Condition it is under; that is, of submitting to the
government of the Commonwealth, under whose Jurisdiction
it is, as far forth, as any subject of it. (II, 120, p.366)

In addition to attempting to further explain tacit consent, this
passage takes us some distance in understanding how Government
can have any territories at all. And we must comprehend this latter
point in order to grasp the former.

In sections 73, 117, and 119, Locke writes of the territories of
government; yet prior to this section (120), it was far from clear how
this could possibly come about. After all, individuals owned land,
and the purpose of government, at least in part, was to protect it.
From where did government territory come? Put somewhat dif-
ferently, the question is this: there is no difficulty in understanding
how government could be a political enterprise, but how can it be
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a geo-political enterprise?

In this quotation, Locke puts forth an answer to this question—
and it is an answer that is somewhat strange. Its beginnings are
not at all perplexing: if one is to enter into a political society for the
purposes of protecting one’s property, then one must be subject to
the means of that protection, namely, the government and its laws,
Anything other than this, Locke writes, would involve some kind of
contradiction. However, from this Locke leaps to conclude, without
marshalling any additional support, that this land must always be
subject to that government’s jurisdiction, regardless of who its
future owners will be. Land thus made a part of a political society,
must always remain a part, as long as that society remains extant,
and is therefore a territory of the government. Furthermore, Locke
certainly assumes that those who join into a political society with
one another will be living on land that is contiguous.

In trying to understand tacit consent better, Locke’s appeal is
to government territories. Indeed, on Locke’s analysis, the foothold
for tacit consent is to be found in the control that governments have
over their territory, a control granted to them by members of that
political society. As such, the government acquires certain rights
and privileges in relation to property, that is, government acquires
a certain kind of property rights. Just as when a person enters the
home of another, he “tacitly” consents to certain dictates of the
owner, so too when one enters the territory of a political society,
" there are certain requirements to which he must agree.

Vv

Having set out in detail sufficient for our purposes those fea-
tures of Locke’s position on express and tacit consent, and his
account of governmental property into which tacit consent is inex-
tricably woven, in the previous section of this paper, this section is
devoted to seeing how these three notions serve as a foil against
some of Filmer’s attacks against a natural rights philosophy.

Although Filmer does not explicitly distinguish between the
problems of political legitimacy and obligation, his arguments seem
to suggest a concern with both problems. Certainly he could not
understand how, on a natural rights philosophy, government could
be rendered legitimate. Yet there is also a faint hint of a specific
problem of obligation: even if a group of individuals “belonged” to a
legitimate government, what of those who did not “belong”? Could
they properly be held to be obligated to or liable to the same
governmental dictates as those who did? Bearing this in mind, let
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us turn to Locke’s response to the probiem of legitimacy as found
in Filmer’s first argument and parts of the third.

It is Locke’s contention, pace Filmer, that it is not necessary for
all of mankind to decide upon a single government; that is, there is
nothing intrinsic to a natural rights philosophy that requires this.
Unanimity of all of mankind would be necessary if anything but
unanimity would diminish the freedom of another; however, accord-
ing to Locke, such is not the case: “Any number of Men may...unite
into a Community...because it injures not the Freedom of the rest;
they are left as they were in the Liberty of the State of Nature. When
any number of Men have...[expressly] consented to make one Com-
munity or Government, they...make one Body Politick[.]” (II, 96,
p.349) Thus, the intractable difficulties of getting all men together at
the same time loses its point. Furthermore, with an eye on part of
Filmer’s third argument, it is not necessary, on Locke’s view, that
nature divide itself into kingdoms prior to the consent of a particular
group of individuals; for if these individuals live spatially contiguous
with one another, their consent itself divides nature into kingdoms.
The postulate that drives Locke’s argument here, of course, is that
individuals have a right to property in the state of nature.

There is an important “Filmerian” counter to this last point,
namely, has not Locke made a category mistake? Is he not confusing
private property with the territory of a government?

Locke’s answer to this, however, seems clear. For certainly his
appeal is going to be that the private land of individuals acquires
the characteristic of being governmental territory when these in-
dividuals engage in the kind of consensual arrangement necessary
to produce a political society. It is ultimately, then, the appeal to the
consensual manner by which governmental territory is formed that
allows Locke to arrive at the notion of a geo-political society without
violating, or so he believes, the rights of any individual.

This appeal to the nature of the formation of governmental
territory has even greater significance for Locke. As is somewhat
clear in Filmer’s sixth argument, Filmer is concerned that even if
a legitimate government is formed at a given point in time, nothing
will prevent it from dissolving, and hence leading to anarchy.
Locke’s analysis of governmental property aims at cutting the
- ground out from under this argument. What is of capital impor-
tance here is that once a political society is legitimately established,
and a geographical unity exists, dissolution ceases to be
problematie, for future owners cannot remove their land from the
domain of the government to which it belonged prior to their
acquisition. It is the case that a government can fail to fulfill its
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trusteeship, and revolution might be justified, but this is a problem
of an entirely different sort.

As 1 suggested earlier in this section, Filmer seems to be
concerned with a very specific problem of political obligation. If a
natural rights philosophy could ground legitimate government, then,
for Filmer, there would be no difficulty in seeing how those who join
such a government are obligated to its laws. However, what of those
who do not join any government? Are they not subject to any positive
law? On Filmer’s account, the advocates of a natural rights philosophy
must reject the position that an individual can be subject to the
positive laws of a government that he did not join. Since, for Filmer,
very few people, if any, would become subjects of a government by their
own consent, it follows that few people would actually have any legal
obligations. And thus most of the world would be de facto in anarchy.

It is here that Locke invokes the notion of tacit consent. For it is
this notion that is intended to explain how a free man who has not
given his express consent to a political authority, can yet be obligated,
in certain circumstances, to its laws: without consenting to become a
subject of a government, one still consents to be subject to its laws. It
is this appeal that allows Locke to say that simply because an
individual is not subject to a government does not mean that he has
no legal obligations when in the province of that government.

I have been arguing as if the the distinction between tacit and
express consent, and the notion of tacit consent, are clearcut in
Locke. If this were true, there would not be the scholarly debate
that exists over exactly where the distinction cuts and the character
of tacit consent.® Indeed, John Simmons, for example, has called
into question whether Locke’s account of tacit consent is really an
account of a form of consent at all. T have no desire to jump into this
quagmire here since the point of my essay is to show that major
parts of the Second Treatise can be seen as constituting a rejoinder
to Filmer, even if we are somewhat unclear as to exactly what Locke
meant in certain pieces of text. One can do “philosophical geog-
raphy” without doing “philosophical geology.”

VI

The thrust of Filmer’s critique is that the kind of consent
required by a natural rights philosophy in order to ground
legitimate government is prohibited to that view. One of Filmer’s
principal arguments is his second wherein he argues that since, on
the natural rights position, rights are inalienable, they cannot be
ceded to a sovereign body in order to establish a government. More
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specifically, since it would be logically mcoherent on natural rights
grounds to speak of a man’s having the right!” to take his own life,
so too is it incoherent to speak of a person giving that right to
another, in this case a sovereign.

The key to seeing Locke’s answer to Filmer can best be approached
by examining a distinction which he draws between two ways in which
one’s rights can be lost. In the first instance, one can forfeit one’s rights,
When one forfeits one’s rights one does not cede them voluntarily, but
rather cedes them through one’s wrongdoing. Thus, while Locke
agrees with Filmer that a man cannot voluntarily give away the right
to his own life, he can still lose that right by forfeiture.

For a Man, not having the Power of his own Life, cannot, by
Compact, or his own Consent, enslave himself to any one,
nor put himself under the Absolute, Arbitrary Power of
another to take away his Life, when he pleases. No body can
give more Power than he has himself; and he cannot take
away his own Life, cannot give another power over it. Indeed
having, by his fault, forfeited his own Life, by some Act that
deserves Death; he, to whom he has forfeited it may...delay
to take it, and make use of him to his own Service, and he
does him no injury by it. (1, 23, p.302)

Of course, this passage not only highlights one manner in which a
right may be lost, but also indicates a manner in which a particular
right cannot be lost, that is, through one’s consent. Therefore, if one
takes an inalienable right to be one that, at the very least, one cannot
give away at will, then Locke is certainly maintaining, in agreement
with Filmer, that the right to life is inalienable.

In the second instance, one can lose a right by divesting oneself
of it or, in other words, alienating oneself from it. As Locke makes
clear, it is by a certain act of divestiture that one becomes a subject
of a political society.

The only way whereby any one devests himself of his Natural
Liberty, and puts on the bonds of Civil Society is by agreeing
with other Men to joyn and unite into a Community, for their
comfortable, safe, and peaceable living one amongst another,
in a secure Enjoyment of their properties, and a greater
Security against any that are not of it. (11, 95, pp.348-349)

For Locke, to be in a state of natural liberty means being “free
from any Superior Power on Earth, and not to be under the Will or
Legislative Authority of Man, but to have only the Law of Nature
for his rule.” (I, 22, p.301) In alienating one’s natural liberty, there
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are two principal results. First, one gives up the executive power to
judge and punish that one possessed in the state of nature; second,
one is made subject to the legislative power of government. In a
legitimate government, one is still free; Locke calls it “Freedom of
Men under Government,” (I1, 22, p.302) for one is under the rule of
law and not subject to the arbitrary will of another. 8

Critical for our purposes is that whereas an individual does not
have the power to divest or alienate himself of the right to life, he
does have the power to divest or alienate his natural liberty. As I
have already stated, Locke concurs with Filmer’s judgment that
one’s right to life does not give one the power to undermine that
right, including transferring it fo a sovereign body. However, on
Locke’s analysis, such is not required in order to become a political
subject. The very purpose of government for Locke, the protection
of a person’s property in life, liberty, and estate, requires only that
one divest oneself of one’s natural liberty, and in so doing grant to
others executive and legislative powers over oneself. The formation
and maintenance of government does not necessitate (nor could it)
that one grant to government the right over one’s life.

If what Filmer demanded of the natural rights philosophy were
required forit tobuild a legitimate government, then, for this philosophy,
such an edifice would not be possible. However, it is just such a demand
that Locke is challenging: a government erected on the consent of free
men does not require that they give up their right to life.

There is an important qualification that needs to be made here,
a qualification that might be thought to bear against Locke’s case.
It is Locke’s position that, in certain situations, through forfeiture,
government has the right to take a person’s life. Does this not show
that an individual has given to government a right that he does not
have the power to give? The answer here, which I hope is clear, is
that it is, for Locke, within a person’s power to forfeit a right
through his wrongdoing. The case is really no different in the state
of nature or outside of it, for in the former one can forfeit one’s life.
And although in a political society, government has a privileged
status in being the agency charged with the responsibility of capital
punishment, individuals within a political society still maintain a
right of self-defense which would allow them to take the life of
another, a life which the other has forfeited.'

In the discussion of this section so far, we have been skirting the
periphery of another of Filmer’s criticisms and Locke’s response to
it. Filmer claims in both his third and fourth arguments that, if
given a choice, only a madman would choose someone other than
himself to rule. Locke’s counter to this is clear and well known: the
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gain in security and social order from living within a political
society far outweighs the loss of executive and legislative power.
For Locke, “Man Goes Mad” 2° is not the title of the story of those
who choose to be subjects of political society.

vl

After quoting Locke’s remark that “a child is born a subject of
no country or government,” Leslie Stephen remarks that, “Here we
seem to be led straight to anarchy.” 2 Certainly this echoes Filmer’s
sixth argument. Therein Filmer attacked the natural rights theory
on the grounds that it could not aceount for why infants and
children are subject to the constraints of government, and indeed
even more broadly, it could not account for how infants and children
could be bound by their parents. Any kind of subjection of infants
and children is, Filmer claims, anathema to their natural freedom.

Ultimately, Locke’s response to this problem is to be found in
his theory of freedom. In chapter four of the Second Treatise, Locke
tells us that, “Freedom then is not what Sir R.F. tells us, ‘A liberty
for every one to do what he lists, to live as he pleases, and not to be
tyed by any Laws’.” (11, 22, pp.301-302) Freedom 2 for Locke, isnot
license, regardless of whether one is in a state of nature or under
government. If freedom is not license, then there must be some -
principle of restraint, some principle of governance. For reasons
that will become clear shortly, our concern is with the restraint or
governance that one is under in a state of nature, that is, our
concern is with natural liberty.

In a comment that should serve as a warning, if one were needed,
that Locke is very much part of the natural law tradition, Locke tells
us that, “The State of Nature has a Law of Nature to govern it, which
obliges everyone: And Reason...is that Law.” (I, 6, p.289) Further-
more, Locke writes that, “Law, in its true Notion, is not so much the
Limitation as the direction of a free and intelligent Agent to his proper
Interest, and prescribes no farther than is for the general Good of those
under that Law.” (I, 57, p.323) In a state of nature, then, the principle
of governance is an internal principle, namely, reason. Thus one has
natural freedom only when one has a developed faculty of reason.

In chapter six of the Second Treatise, “Of Paternal Power,” Locke
brings this account of natural freedom to bear upon infants and
children. Earlier in the Second Treatise, Locke had claimed that “all
men by nature are equal”; however, here in the sixth chapter Locke
“confesses” that “Children...are not born in this full state of
Equality, though they are born to it.” The principal inequality
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becomes clear when Locke continues by writing, “Age and
reason...grow up together.” (I, 55, p.322) Locke’s point here is that
children, and a fortiori infants, do not have a developed faculty of
reason: adults and children are unequal in this respect. At birth,
therefore, children are not under the law of nature, that is, they are
not, under the law of reason. The upshot of this is that for some period
of time children do not have natural freedom: “where there is no law,
there is no freedom.” (I, 57, p.324) This leads Locke to state that
parents have a power over children “till Reason shall take its place.”
(11, 58, p.324) Therefore, Locke’s response to Filmer is that neither
government nor parents violate the natural freedom of children and
infants because children and infants are not naturally free.?2 When
reason does take its place, when a human being reaches a state of
maturity, then although that person is not a subject of a political
society until he expressly consents to it, because of tacit consent, he is
obligated to the political society in which he resides.

VIII

In section V, we took up Locke’s response to Filmer’s position that
a philosophy of natural rights requires universal consent for the
formation of a legitimate government. We examined those arguments
in the Second Treatise that aimed at showing why-such consent was
not necessary, and how, in Locke’s judgment, a geo-political com-
munity encompassing less than all of mankind could legitimately
form. In this section I would like to briefly turn to a closely allied issue,
namely, Locke’s response to Filmer’s contention in his fifth argument
that majority rule is antithetical to government by consent.

On one important point, Filmer and Locke are in complete
accord: on a natural rights philosophy, one group of individuals, the
majority, cannot by their will, render another group of individuals,
the minority, subjects of a political society. However, for Locke, the
function of majority rule is not to form government, but to run it.

For when any number of Men have, by the consent of every
individual, made a Community, they have thereby made that
Community one Body, with a Power to Act as one Body, which
is only the will and determination of the majority. (I1, 96, p.349)

Majority rule, or rule by less than the whole, is necessary for
the operations of government, since a consent of all members of a
political society cannot be had.

Such consent is next impossible ever to be had, if we con-
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sider the Infirmities of Health, and Avocations of Business,
which in a number, though much less than that of a Com-
monwealth, will necessarily keep many away from the -
publick Assembly. (I1, 98, p.350)

Locke’s position is that in consenting to be a subject of a
political society, one consents to certain institutional or proce-
dural features necessary to such a society, and majority rule, or
some similar process, is so necessary. Thus, there is nothing
incompatible in Locke’s view with a philosophy of natural rights
and majority rule.

One further difficulty with the natural rights philosophy that
Filmer raises in his fifth argument is that no country was ever
formed by the consent of its people. Locke elicits just this objection
to his own position in section 100 of the Second Treatise: “There are
no instances to be found in Story of a Company of Men independent
and equal one amongst another, that met together, and in this way
began to set up a Government.” (p.351) In the following twelve
sections, Locke attempts to show that indeed history does show
such examples, with the principal ones being Rome and Venice.
Whatever the value of Locke’s history, what is important for our
purposes is the attempt to show the error of Filmer’s critique.

Conclusion

In the prior sections of this essay, I have attempted to show that
contained within Locke’s Second Treatise are responses to a set of
arguments that Filmer brought forth against the natural rights
philosophy. That Locke intended the parts of the Second Treatise
that T have elucidated to answer Filmer’s critique, a stronger thesis
than the aforementioned one, and fo do so in a comprehensive
manner, has not been conclusively demonstrated here. And, indeed,
given Locke’s reluctance to name his opponents,24 how could such
a demonstration be given? Yet, if the reconstruction contained in
this essay has been successful, then this would certainly constitute
some evidence for the stronger claim.

More can be said, however. Many of the pertinent arguments
in the Second Treatise, echo the vernacular of the arguments of
Filmer that we have canvassed, such that if Locke did not have
Filmer directly in mind it would be rather uncanny. There are four
instances that stand out.

Consider first Filmer’s claim that for the natural rights
philosophy, “all mankind” must consent if government is to be
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legitimate. In developing the argument in the Second Treatise that
the formation of a legitimate government rests upon express con-
sent, Locke remarks no fewer than three times in the space of seven
lines that “any number of men” (I, 95-96, p.349) may come together
to make up a political society.

Secondly, in chapter IV, “Of Slavery,” Locke explicitly puts forward
his own analysis of freedom in centradistinction to Filmer’s. Locke
expands upon this analysis in chapter VI, “Paternal Power,” especially
as regards children. Again in this chapter, Locke explicity refers to ,
Filmer as the opposing side. (II, €1, p.326) And the central position
that develops out of the analysis of freedom is how it is that “natural
Freedom and Subjection to Parents may consist together,” (Ibid) a
position directly aimed at Filmer’s sixth argument.

Thirdly, Locke’s account of the role of majority rule in sections
95-99 in the chapter on “Of the Beginning of Political Societies,” an
account that strikes at Filmer’s fifth argument, paraphrases Filmer’s
own words to attempt to show why majority rule is necessary.

Finally, in the aforementioned chapter, Locke again
paraphrases Filmer, raising the question whether history shows us
any examples of a consensual government. In trying to answer this
challenge, two of Locke’s principal examples, Rome and Venice, are
two examples whose history Filmer also discusses, in his Observa-
tions Upon Aristotle’s Politiques Touching Forms of Government.
(pp.206-222)

When one adds these four instances to the reasons Locke
adumbrates for why someone in & state of nature would want to join
a political society, the relationship between tacit consent and legal
obligation, and the queer account, of the formation of governmental
territory, an account which is necessary to fend off problems about
the dissolution of government, then I believe a very good case is
made that in setting out the Second Treatise, Locke had in mind
Filmer’s arguments that a philosophy of natural rights leads to
anarchy.
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RADICAL SOCIAL
CRITICISM

N. SCOTT ARNOLD
University of Alabama at Birmingham

This paper discusses the concept of radical social criticism by
-sketching the burdens of proof a radical critic must shoulder. It
provides guidelines for both radical critics of existing society (e.g.,
Marxists, feminists, and libertarians) and suggests lines of
criticism that their more moderate opponents might pursue.

Nearly any reflective person has grounds for dissatisfaction with
the social system in which he finds himself, Most of us are social critics
of some sort, though some of us are more severe than others. A rough
distinction can be drawn between the moderate or reformist critic and
the radical critie: The former believes that the system is fundamen-
tally sound, and/or his society is basically a good society. Any society
falls short of its ideals and given that we are all ginners, it is not
surprising that things don’t go as well as they might. The moderate
critic believes that existing institutions can and should be modified or
augmented in various ways to permit or encourage society to approach
more closely the appropriate ideals. The fact that most reflective
people are at least moderate critics is not surprising. They usually
have enough imagination to conceive of ways in which society might
be better. Few thoughtful people believe that this is, at the level of
social institutions, the best of all possible worlds.
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On the other hand, radical critics believe that existing social
institutions are fundamentally unjust, immoral or otherwise objec-
-tionable. Feminists, Marxists, and libertarians all count as radical
critics in this sense. It is a philosophically interesting question to
ask what sort of challenge the radical critic offers. The main
purpose of this discussion is to explicate the concept of radical social
criticism, or radical critique as I call it, by outlining in a general
way the burdens of proof a radical critic must shoulder. In doing
this, Ihope to provide aroad map for evaluating any radical critique
of existing society. In passing and by way of illustration, I ghall
make reference to Marx’s radical critique of capitalist societ,y.1

To understand what radical social criticism involves, let us begin
with a suggestive parallel in epistemology. Most epistemologists
believe that they and others really do know something about the world.
One of the most fundamental questions in epistemology is whether or
not this is true. Because this question is so fundamental and because
(good) philosophers like a good fight, the skeptical challenge to all or
most of our knowledge claims is sometimes regarded as the main
problem in epistemology. Skeptical arguments, such as those found in
Descartes’ first two meditations, seek to call into question whole
categories of belief. Comprehensive skeptical arguments are supposed
to show that most of the things we think we know are not really known
at all. All beliefis mere opinion.

The radical social critic aims at a parallel result. He believes that,
contrary to popular opinion, the basic social institutions are unjust,
immoral or otherwise objectionable. Just as the skeptic challenges the
ordinary claims to knowledge that we make, the radical social critic
challenges widely accepted pre-theoretical judgments about the jus-
tice or goodness of our basic social institutions.

The skeptic’s opponents have often argued that the skeptic has
set impossibly or unreasonably high standards for what counts as
knowledge. Consequently, even if his arguments succeed, they only
show that knowledge is unachievable in some non-standard sense
of knowledge’. Whether or not this objection is well-taken, it points
to an absolutely central question in the dispute between the skeptic
and his opponents, viz., ‘What must the skeptic show in order for
his position to be sustained? An answer to this question will in part
define skepticism itself. It also makes clear that the skeptic bears
a burden of proof. He cannot simply assert that everything we
believe about the world might be false or not known to be true;
arguments have to be produced to show that genuine knowledge
cannot be achieved.

A parallel question arises in the dispute between the radical
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social critic and his more moderate adversaries: ‘What must the
radical critic show for his critique to be successful? Put another
way, ‘What are the presuppositions of a (successful) radical critique
of a society? The radical critic, like the skeptic, bears a burden of
proof. In what does that burden consist? The following are neces-
sary conditions that a successful radical critique of a society must
satisfy. All of them have a certain amount of intuitive appeal, but
each will require some discussion and argumentation.

The first such condition I call ‘the Critical Explanations Re-
quirement.” A radical critic must identify social ills or injustices
characteristic of existing society, and it must be shown that these
ills or injustices are both pervasive and rooted in the society’s basic
institutions. For example, the Marxist charges that the structure
of ownership relations which defines the capitalist economic system
is responsible for the systematic exploitation of the worker by the
capitalist. Alibertarian might charge that the modern welfare state
by its very nature systematically violates people’s rights.

Failure to show that these ills or injustices are rooted in society’s
basic institutions would leave the radical critic open to the
moderate reformer’s contention that these problems can be sig-
nificantly ameliorated without fundamentally changing the basic
institutions of the society. Forestalling the moderate’s challenge
may require a fairly substantial theory to explain how the relevant
social ills arise from the basic institutions of the society. For Marx,
the defects of capitalist society fall under the headings of exploita-
tion and alienation. Both exploitation and alienation are explained
by appeal to fundamental structural and/or operational features of
the capitalist economic system.

The second condition for a successful radical eritique I call the
‘Normative Theory Requirement.’ The radical critic needs a norma-
tive theory to explain, or an argument to justify, the negative
judgments referred to in the various critical explanations., For
Marx, this requires answers to such questions as, ‘What is wrong
with exploitation? and ‘Why is alienation a bad thing?’ A full-scale
ethical theory would be sufficient to meet this condition, but it is
unclear that it is necessary as well. This is so for two reasons: First,
it may be that only part of a theory is needed to substantiate the
relevant claims; secondly, and perhaps more importantly, it may be
that a non-ethical theory of value and/or obligation would suffice.
This latter point warrants a brief digression.

A normative theory need not be an ethical theory. The former is
broader than the latter. What I mean by ‘normative theory’ is,
roughly, any systematic attempt to identify fundamental values,
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behavioral dispositions (“virtues™) and/or action-guiding principles.
How to distinguish moral from non-moral values, virtues, or im-
peratives are controversial questions. However, it is clear that
social institutions and individual actions can be evaluated along a
number of different dimensions, and some of these evaluations may
issue in imperatives that agents believe are in conflict with, and
even override, the demands of morality. Radical critics have char-
acteristically shown a curious ambivalence about morality; many
of them condemn existing societies as immoral and yet reserve the
right to violate the dictates of (at least conventional) morality in
pursuit of their ends. Whether or not this attitude is consistent is
an interesting question which cannot be pursued here.

A third requirement for a successful radical critique of the
existing order is what I call the Alternative Institutions Require-
ment. The radical critic needs to specify a set of alternative social
institutions which he believes should and/or will replace the exist-
ing ones. This specification of alternatives must in turn meet the
following conditions:

a) These institutions meet the conditions for a good or just
society insofar as the latter are specified by the relevant
normative theory. Or, more weakly, it must be shown that
these alternative institutions at least do not reproduce the
problems of existing institutions.

b) A plausible description/explanation of how the institu-
tions will function can be given.

¢) These institutions can persist as stable social forms. Or,
more weakly, there is some reason to believe that they are
stable.

The rationale for this requirement and the detailed sub-require-
ments will be discussed shortly.

A fourth condition for a successful radical critique is that the
radical critic must be able to tell a plausible story about how
existing institutions can be destroyed or set on a course of fun-
damental change. Let us call this the Transition Requirement. All
social systems that endure have mechanisms that tend to preserve
their basic institutions. It seems at least possible that these
mechanisms are powerful enough to prevent radical social change
indefinitely far into the future. A radical critique presupposes that
this is not the case. Looked at from another perspective, if the
destruction of the existing order or the inauguration of the new
society presupposes processes that are unlikely to occur, given
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existing and foreseeable conditions, the radical vision of what
society could and should be like can be justly labeled “utopian”; it
has lost its significance for radical social change, and the radical
critique must be judged a failure.

To sum up, the radical critic must meet four requirements for
his or her radical critique to be a success: the Critical Explanations
Requirement, the Normative Theory Requirement, the Alternative
Institutions Requirement, and the Transition Requirement. The
rationale or justification for each of these requirements is to be
found in the ultimate purposes of a radical critique: To know the
truth about the defects of the existing order and to lay the intellec-
tual foundations for radical social change. In the case of the Critical
Explanations Requirement, the Normative Theory Requirement,
and the Transition Requirement, this is fairly obvious.

It is less obvious in the case of the Alternative Institutions
Requirement. Why must a radical critic have alternative institu-
tions in view to criticize successfully the existing order? This
objection might be filled out in one of two ways: First, it might be
said that getting rid of the old order for some people is simply a
matter of pulling out. There is a long tradition, in both the East and
the West, of withdrawal from the world in the face of human and
natural evil. This withdrawal may be solitary or in artificially small
groups (e.g., monasteries). These “rejectionists,” as they might be
called, usually locate social problems in human nature or at least
the human condition, neither of which can be changed. However, it
is doubtful that these rejectionists ought to be called ‘radical social
critics.’ It would perhaps be more appropriate to refer to them as
‘misanthropes’ or even ‘whiners’. (Whiners are people who merely
complain about undesirable yet ineradicable features of the human
condition, such as having to mow the lawn.)

A second objection to the Alternative Institutions Requirement
stems from the observation that throughout history, successful (as
well as unsuccessful) revolutionaries have usually had only the
haziest idea, if any at all, about the institutions that ought to
replace the ones they are intent on tearing down. It might be
objected that a radical critic need provide no sketch of alternative
social institutions, or at least he need not spell out in detail what
these institutions will be. In short, isn’t it enough to point out the
defects of the existing society?

Two points can be made in response. First, radical criticism is
essentially a cognitive enterprise. Radical action, i.e., revolution,
might be successful even if the “theory” behind it is not. The
requirements for a successful radical critique should not be con-
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fused with the requirements for successful radical action, or more
generally, for being a successful radical person.

Perhaps the most compelling reason why a successful radical
critique requires a sketch of alternative institutional arrangements
is to be found in the positions subscribed to by the radical eritic’s
most formidable opponent: the moderate social critic. There are two
lines of approach to social problems open to moderate critics. One
kind of critic, whom we might call ‘the liberal,’ believes that the
social evils identified by the radical can be eliminated, or virtually
eliminated, by non-radical adjustments in existing institutions. By
contrast, the conservative critic, as he might be called, maintains
that the social ills identified by his radical counterpart are, in one
way or another, part of the human condition (or perhaps post-feudal
society). At most, they can be ameliorated, but their elimination is
a purely utopian ideal that cannot be realized, or cannot be realized
without regressing to a form of social organization which is impos-
sible in the modern world. In addition, conservatives are inclined
to argue that serious and systematic attempts to wipe out these
social evils are likely to make matters worse. None of this may be
true, and the liberal’s optimism may be ill-founded, but the radical
critic has to prove both of these points—and the only way to do this
is to address the Alternative Institutions Requirement.

Moreover, radical social criticism is intended to have action-
guiding significance on a society-wide scale. Whether the radical
critic favors quick revolutionary destruction of the existing order
or the gradual metamorphosis of the offending institutions,
rationality requires that he have some idea of where he is going.
Given that radical criticism is directed at the basic social institu-
tions of the society, this guiding vision has to be articulated at the
level of social institutions. Besides, no revolution results in the
mere destruction of social institutions; new.institutions always
arise to take the place of the old ones. Finally, if social change
unleashes dystopian forces, not only will the radical have failed to
achieve his purpose, the results will provide some evidence for the
conservative view that significant social change is a nearly always
a change for the worse.

These considerations also support the detailed requirements
spelled out above. That the alternative institutions must at least
not face the same problems that face existing institutions is ob-
vious. Regarding the second and third sub-requirements, if the
radical critic has no idea of how alternative institutions might
function or if he has no good reason to believe that they can persist
as stable social forms, then, for all he knows, conservatives might
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be right in their pessimistic assessment of the prospects for social
change that is both fundamental and beneficial.

The burdens imposed by the Alternative Institutions require-
ment put considerable strain on the social sciences, notably,
economics and sociology. The radical critic must describe institu-
tional structures (such as an economic system) that do not as yet
exist and explain how these structures prevent or preclude the
recurrence of the social ills characteristic of the existing order. But
these burdens are not unreasonable; after all, the radical critic
claims to be able to explain existing social evils by appeal to
structural or institutional features of existing society. So, for ex-
ample, if Marx is to claim that the capitalist economic system is
inherently alienating, then he ought to be able to explain how or
why a socialist or communist economic system is not.

These considerations suggest a number of possible avenues of
criticism that a radical critic’s opponent might pursue: One power-
ful objection would be to substantiate the liberal’s claim that the
identified evils can be virtually eliminated by institutional tinker-
ing. An equally powerful objection would be to substantiate the
conservative claim that the social evils in question are ineradicable
features of the human condition. Needless to say, making either of
these cases would be very hard to do. A more modest, but more
promising, approach would be to show that the alternative institu-
tions envisioned by the radical critic would reproduce the social ills
(at non-trivial levels) characteristic of the existing order. The his-
torical evidence of what has actually happened in the aftermath of
revolutionary institutional change suggests that this strategy
might prove fruitful. If this is right, it provides some comfort for the
conservative but by no means proves his position.

The upshot of all this is that the radical social critic must
shoulder a substantial burden of proof, if he is to offer a successful
radical critique of existing society. Unfortunately, the list of radical
critics who have made a serious effort to shoulder these burdens is
exceedingly short. It’s not that defenders of the existing order have
it any easier, but that is another story for another time.

1. In my forthcoming book, I reconstruct and critically evaluate Marx’s
radical critique of capitalist society as it pertains to the first and third
requirements identified below. See N. Scott Arnold, Marx’s Radical Criti-
que of Capitalist Society, Oxford University Press, forthcoming, Fall, 1989,






AYN RAND’S CRITIQUE
OF IDEOLOGY
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Ayn Rand has gained fame-—and infamy—for her defense of
rational selfishness and laissez-faire capitalism. But the Randian
philosophy is much broader in its scope. In this article, I begin the
task of reconstructing Rand’s analysis of the “anti-conceptual men-
tality.” This Randian construct is presented as the rudimentary
foundation for a non-Marxist, radical critique of “ideology,” and
should be reconsidered as one of Rand’s fundamental contributions
to 20th century radical theory. ,

While Rand never formally constructed a theory of “ideology” in
the Marxian sense, it is clear that her critique of anti-conceptual
thinking shares much in common with the Marxian view. Hence,
when I refer to the concept of “ideology,” I am using a Marxian
notion of ideology to understand the Randian contribution. Ironi-
cally, our understanding of Rand’s project can be enriched by a
broader grasp of the Marxian structure of analysis. Our exposition
will enable us to make some rather provocative comparisons be-
tween Rand and Marx.

Ayn Rand presents a conception of ideology which is as
profoundly radical as the Marxian alternative. Yet, where Marx’s
construct is specifically social and class-based, Rand’s is primarily
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epistemological. Her critique emerges through her analysis of the
“anti-conceptual mentality,” a mode of ideological thinking which
subverts conceptual awareness because it ignores contextuality,
and the distinction between the metaphysical and the man-made.
Rand’s critique is a direct outgrowth of her objectivist epistemologi-
cal presuppositions. Hence, a brief discussion of the principles of
objectivist epistemology is crucial.

For Ayn Rand, consciousness is an attribute of certain living
organisms, including man. It is defined as the faculty of perceiving
that which exists. It is constituted by an active process which
identifies, differentiates, and integrates the material provided by
man’s senses. Man’s reason is a constituent element of conscious-
ness, allowing him to rise above the perceptual level of awareness
to the level of the conceptual.

The first stage of human awareness is the perception of things
and objects. Implicitly, this awareness of things differentiates into
an awareness of their identities. On the conceptual level, it is the
relational concept of “unit” that is the building block of man’s
knowledge. It is man’s ability to regard entities as units that
constitutes his distinctive mode of cognition.

For Rand, “a concept is a mental integration of two or more units
which are isolated according to a specific characteristic(s) and
united by a specific definition.” A process of abstraction is neces-
sary to concept-formation because it makes possible a selective
mental focus that isolates a certain aspect of reality from all others
on the basis of essential characteristics. Man’s definitions describe
the essential characteristics of concepts based upon a selective
observation of the existents within the field of his awareness. By
identifying relationships, man expands the intensive and extensive
range of his consciousness.

Itis clear that human interests and concerns play a role in both
perception and the conceptual classificatory process.* David Kelley,
writing in the Randian tradition, argues that a theory of perception
must take into account the principle that “the object appears in a
way that is relative to the means by which we perceive it.” Kelley
critiques the “Cartesian quest for an infallible type of knowledge”
as a theory of immaculate perception which abstracts from the
human subject the enormous context within which perception func-
tions. This context includes the subject’s cognitive history and the
particular interests that guide the subject’s awareness. The subject
constitutes a perceptual system whose basis is a relational interac-
tion with objects in the world around it.5

Just as perception is contextual, so too is concept-formation.
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Rand writes that “the essence of a concept is determined contex-
tually and may be altered with the growth of man’s knowledge.”
Thus, conceptual awareness incorporates a temporal dimension.
For Rand, only conceptual awareness is “capable of integrating
past, present and future.” It is through his concepts that man
grasps the totality of experience, the continuityr of existence and,
introspectively, the continuity of consciousness.’ Robert Hollinger
argues persuasively, that in Rand’s philosophy, “knowledge is
rooted in praxis, knowledge is contextual, and not to be judged by
reference to a context-free absolute standard.”

Nevertheless, Rand argues that human knowledge is acquired
within an existential context of objectivity. For Rand, the basis of
objectivity is the axiomatic concept of existence. “Existence exists,”
that is, reality is what it is independent of what human beings think
or feel, and must be accepted as metaphysically given. Human
action is efficacious to the extent that it follows the scientific laws
by which nature operates. But the products of human action “must
never be accepted uncritically.” The man-made “must be judged,
then accepted or rejected and changed when necessary.”

The anti-conceptual mentality ignores this distinetion between
the metaphysical and the man-made. In addition, it disregards the
contextuality of concepts. It achieves these epistemological distor-
tions because it relies upon a faulty mode of awareness. Rand’s
critique goes beyond mere epistemology; it asks fundamental ques-
tions about the methods by which human beings think, and is thus,
profoundly psycho-epistemological in its orientation. Hence, our
discussion of the Randian critique cannct proceed without a greater
comprehension of Rand’s approach to “psycho-epistemology,” that
branch of philosophy which deals with the methods of human
cognitive awareness. .

Man’s ability to alter his environment emerges from his capacity
to intiate goal-directed action. This is an outgrowth of his volitional
consciousness. A man’s ability to think, his ability to engage in a
process of abstraction, is one that must be initiated, directed and
sustained volitionally, under the guidance of an active mind. The
quality of a man’s mind is a product of his “method of awareness”
or “psycho-epistemology.” Human knowledge evolves through the
interaction of the content and the methed of a man’s consciousness.
Rand maintains that a certain reciprocity is achieved in which “the
method of acquiring knowledge affects the content which affects the
further development of the method, and so on.”

The efficiency of a man’s mental operations depends upon the
kind of context a man’s subconscious has automatized. ! The learn-
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ing process is not merely psycho-epistemological; it is social, and as
such, it is deeply affected by the social character of learning. Rand
violently opposed the “tribal irrationality” of contemporary education
which, she believed, seriously stunted the development of a child’s
rational psycho-epistemology, Furthermore, Rand believed that the
educational institutions were organically expressive of a social system
which needed irrationality to survive. Where Marx identifies this
social system as “capitalism,” the known, historical reality, Rand
argues that capitalism is still an “unknown ideal.” 12 She seeks to
liberate modern society from oppressive, collectivist statism.

This brief discussion of the principles of objectivist epistemology
enables us to better comprehend the multi-dimensional character
of the Randian critique. Rand’s analysis of the “anti-conceptual
mentality” suggests that her revolutionary proposals for social and
political change cannot be actualized in the absence of a more
profound psycho-epistemological achievement.

In essence, the “anti-conceptual mentality” is based upon a
fundamentally distorted mode of cognition. In a remarkable char-
acterization of this faulty method of awareness, Rand expresses a
distrust of anti-conceptual thinking that shares much in common
with the Marxian view of ideology. Rand writes,

The anti-conceptual mentality takes most things as ir-
reducible primaries and regards them as ‘self-evident.’ It
treats concepts as if they were (memorized) percepts; it {reats
abstractions as if they were perceptual concretes. To such a
mentality, everythingis the given: the passage of time, the four
seasons, the institution of marriage, the weather, the breeding
of children, a flood, a fire, an earthquake, a revolution, a book
are phenomena of the same order. The distinction between the
metaphysical and the man-made is not merely unknown to
this mentality; it is incommunicable.

Rand would agree with Marx, who ridiculed the classical
economists for their belief that the laws of political economy were
both “natural” and “self-evident.” Capitalism, for Rand, as for Marx,
depends upon a huge philosophical, social, cultural and historical
context. The anti-conceptual mentality abstracts concepts from
their contextual setting, reducing them to ahistorical, floating
abstractions which “can mean anything to anyone.” 14 1 imited to
the present and the perceptual level of awareness, the anti-concep-
tual mentality eliminates any sense of a concept’s past or future.
This promotes a tacit approval of the status quo, and tends to
thwart progressive social change.
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By tearing an idea from its context, and treating it as “a self-suf-
ficient, independent item,” the anti-conceptual mentality commits a
profound “psycho-epistemological error. Rand’s associate, Leonard
Peikoff, argues that “in fact, everything is interconnected. That one
element involves a whole context, and to assess a change in one
element, you must see what it means in the whole context.”8 Thus,
by fracturing the connection between concept and context, the anti-
conceptual mentality reproduces what Marxists have called a “one-
dimensional” view of social reality. In this regard, Rand’s critique
shares much in common with the Marxian framework.

Ayn Rand maintains that the anti-conceptual mentality is an
expression of “passivity in regard to the process of conceptualization
and therefore, in regard to fundamental principles.” 16 Thinking in
terms of fundamental principles is a prerequisite for radical change.
It was the young Karl Marx who wrote that, “To be radical, is to grasp
things by the root. But for man the root is man himself”" This
man-centered, secular vision of the radical project is basic to both
Marxian and Randian philosophy. The parallels between Marx and
Rand are truly provocative. Indeed, the critique of anti-conceptualism
is, in many ways, a Randian version of Marx’s theory of ideology.

Ideology, for Marx, is class-based; it tends to represent the view
of a particularly dominant group in society which attempts to
universalize its perceptions as a means of consolidating its rule. In
capitalism, the bourgeoisie embraces a one-dimensional view of
social reality. Bourgeois “individualism” reflects and perpetuates
social dualism and separateness while purporting to constitute a
self-sufficient whole. Throughout Marx’s writings, there is a per-
sistent denigration of those liberal thinkers who view the capitalist
system as a logical derivative of the “eternal laws of nature and of
reason.” *® The “Robinsonades,” as Marx calls them, dissolve society
“into a world of atomistic, mutually hostile individuals,” who are
self-interested and isolated from one another.® For Marx, the
liberal vision of civil society as “natural” and “normal” was typical
of each epoch in its quest for trans-historical legitimacy.zo

The bourgeois attempt to universalize its historically specific
ideological and social relations was, according to Marx, a product
of abstraction. The Marxist scholar, Bertell Ollman, observes that
“an abstraction’ is a part of the whole whose ties with the rest are
not apparent; it is a part which appears to be a whole in itself,”2!
Thus, the bourgeois economists abstract from the capitalist system
the apparent reciprocity of exchange relations, failing to grasp the
essential exploitative character of capitalist production. This em-
phasis on abstract equality-in-exchange, masks the capitalist’s
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extraction of surplus value from the labor process. By focusing on
the principle of equality, the bourgeois mistake the part for the
- whole, reifying the exchange relation as the animating principle for
all aspects of the capitalist system.

Marx describes this as a distinction between appearance and
essence. The hallmark of liberal ideology is the one-dimensional
emphasis on appearance. Liberalism sanctions the form of social
liberation, embodied in free human choice, by abstracting it from
the social context within which choices are made. Thus, bourgeois
“freedom of conscience” merely tolerates religion, rather than
liberating the human soul “from the witchery of religion.” 22 While
man creates religion as the “heart of a heartless world,” he will not
transcend mysticism until he abandons the social conditions which
require illusions.?? Thus, in civil society, “man was not freed from
religion; he received religious freedom. He was not freed from
property. He received freedom of property. He was not freed from
the egoism of trade, but received freedom to trade.” 24

One does not have to agree with the Marxian assessment of
capitalism in order to appreciate Marx’s insights into the usefulness
of ideology as a means of consolidating social domination., The
power of Marx’s structure of analysis lies in his ability to trace the
organic links between and among the constituent elements of a
social totality. An organic relationship is one that is characterized
by a systemic structure, forming a totality which is both constituted
by the parts and expressed in each constituent element. Marx
identifies those political, economic, philosophical, religious, racial,
literary, artistic, legal and other factors that are each expressive of
the historically constituted capitalist mode of production.

Thus, for Marx, ideology is more than mere “false conscious-
ness.” Ideology abstracts an aspect of social reality from its wider
context and as such, distorts our vision of the totality. It perpetuates
and is perpetuated by the system itself, serving the interests of the
privileged and masking those internal contradictions which propel
the system toward its ultimate transcendance.

Ayn Rand’s critique of the “anti-conceptual mentality” exhibits
a similar tendency toward structural analysis of organic relation-
ships. Indeed, the Randian critique is but one vantage point from
which to view her thoroughly integrated, multi-dimensional
philosophical schema. Rand’s opposition to anti-conceptual think-
ing is a simultaneous recognition of the fact that true radical social
change cannot be realized without a profound transformation in the
faulty methods by which s¢ many human beings think. This is
crucial to our understanding of the Randian project. It underscores
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the organic link between an individual’s distorted psycho-epis-
temology and the irrational social system within which it is both
expressed and perpetuated.

For Rand, the anti-conceptual mentality is in an organic
relationship with a cultural and social system that thrives on
cognitive subversion. Rand may view anti-conceptual thinking as
pure folly, but she implores us, “don’t bother to examine a folly—ask
yourself only what it accomplishes...” “° While Rand focuses im-
portant attention on the individual, and the debilitating psychologi-
cal, cognitive and ethical consequences of anti-conceptual thinking,
she does not ignore the broader, systemic implications. Rand main-
tains that anti-concepts are crucially important precisely because
they are ideological products of the “mixed economy,” and hence, a
means of social oppression. This aspect of Rand’s thought cannot be
divorced from her view of power relationships. It is therefore,
necessary to briefly examine the Randian conception of power,
which is integral to her ethical and psycho-epistemological theories.

Rand argues that existentially, man needs a code of values to
guide his actions. Reason, purpose and self-esteem are essential
attributes of a “rational” morality because they are crucial to man’s
survival qua man. When Rand views man’s life as the standard of
moral values, she is positing life as both the standard, and the
context, of human valuation. Hence, any “moral” code which seeks
to deny the centrality of human reason negates the very means by
which hAuman life is made possible. For Rand, the concept of
“natural rights” is the social means of morally legitimating the
- ontological fact of human free will. It sanctions freedom of con-
sciousness and action in a social context.

Rand argues that a distinction between the personal and the
political is self‘-defeating.26 She claims that the achievement of a
truly free society is the outgrowth of a specific code of moral action,
one which does not sever reason from ethics, or freely-chosen ethics
from a rational, social existence. While Rand defends the
individual’s right to lead his own life according to his own values,
it is clear that she opposes certain value systems (e.g., altruism)
because they debilitate the individual and legitimate oppression.

According to Rand, such oppression is not simply a by-product of
the initiation of physical force. Oppression is legitimated by the
“sanction of the victim.” The most subversive political implication of
Rand’s magnum opus, Atlas Shrugged, is that individual freedom is
possible only to those who are strong enough, psychologically and
morally, to withdraw their sanction from any social system which
coercively thrives off their productive energies.“’ This concept of the
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“sanction of the victim” is illustrative of Rand’s crucially important
insights into the psycho-epistemological dimensions of power
relationships.

Rand recognizes that man’s cognitive processes must be studied
in terms of “the interaction between the conscious mind and the
automatic functions of the subconscious.” 28 Asaman’s psycho-epis-
temology is automatized, his ability to think can be fundamentally
distorted by a faulty method of awareness. Rand argues that “no
mind is better than the precision of its concepts.” 29 The anti-con-
ceptual mentality integrates and automatizes a series of invalid
concepts, or “anti-concepts,” into the cognitive process, introducing
an element of imprecision inte man’s consciousness. This
obliterates legitimate concepts since it fails to recognize the contex-
tual parameters of concept;-formation.3

In her essay, “Causality Versus Duty,” Rand analyzes one such
“anti-concept.” She identifies “duty” as “one of the most destructive
anti-concepts in the history of moral philosophy.” This anti-concept,
according to Rand, has profound implications for metaphysics,
epistemology and psychology. The notion of “duty” destroys
legitimate concepts of morality. It sanctions obedience to authority
and in the process, it subverts reason, values, and self-esteem. A
man who obeys a higher (mystical or secular) authority supersedes
his own knowledge and judgment. He severs the link between
values and choice and cripples his own ability for self-directed
moral action. Rand writes that “d*.uty” destroys a man’s self-esteem;
“it leaves no self to be esteemed.” 3

Thus, Rand views obedience and authority as two sides of the
same psycho-epistemological coin. Obedience is based upon the
passivity of anti-conceptual thinking. This is the essence of Rand’s
notion of the “sanction of the victim.” Likewise, Rand argues that
the use and manipulation of various “anti-concepts” provide those
in power with a means of legitimating their authority. This systemic
rationalization of power helps us to understand the underlying
significance of Rand’s assertion that “power-lust is a psycho-epis-
temological matter.” 32

Fundamentally, Rand views the systemic irrationality of coer-
cive statism as an cutgrowth of the anti-conceptual mentality. But
this is not a simple matter of one-way causation. Rand’s perspective
suggests that statism and anti-conceptualism are organically con-
joined, that is, the relationship between statism and the anti-con-
ceptual mentality is reciprocal and mutually reinforcing. Statism
thrives on anti-conceptual thinking to sustain itself, while the
anti-conceptual mentality makes statism inevitable.
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The modern-day “mixed” economy is a concretized expression of
this inter-relationship. Rand writes that the “mixed economy is rule
by pressure groups...an amoral, institutionalized civil war of spe-
cial interests and lobbies, all fighting to seize a momentary control
of the legislative machinery, to extort some special privilege at one
another’s expense by an act of government—i.e., by force.” 3 Inthe
mixed economy, each pressure group makes use of “anti-concepts” in .
its quest for political power, For Rand, “any ideological product of the
mixed economy...is a vague, indefinable, ap&roximation and, therefore
an instrument of pressure group warfare.” ** [Emphasis added] Rand
maintains that the internecine struggle among the rival groups of the
mixed economy leads to contemporary tribalism, where “loyalty to the
group” takes precedence over any other social rules. These groups are
not exclusively economic. Racist, xenophobie, and socio-economic cas-
tes perpetuate different forms of group loyalty; each is a manifestation
of the anti-conceptual mentality. 5

Thus, Rand makes the formal connection between psycho-epis-
temology and the domain of politics. But. the Randian schema goes
beyond mere politics. Rand recognizes that there are broadly opera-
tive hegemonic principles in social reality. She identifies those
“altruist-collectivist-mysticist” premises that underlie each aspect
of modern culture—including art, literature and music, family and
sexual relations, political, religious and educational institutions. In
her assessment of the “cultural bankruptey of our age,” the religious
right, and the state of American education, Rand views each as a
manifestation of anti-conceptualism. The anti-conceptual mentality
is the thread running through the fabric of statist society; it is
expressed in culture and religion as well as politics and pedagogy.
In fact, Rand’s evaluation of American education equally applies to
her view of contemporary statism. She writes that “the system is
self-perpetuating: it leads to many vicious circles.”

Given this inter-locking hegemony of statist structures, institu-
tions and processes, it is unfortunate that Rand failed to grasp the
radical implications of her analysis. Indeed, Rand’s resolution
amounts to an endorsement of a quasi-philosophical determinism.
Rand’s emphasis on the primacy of ideas in shaping history is an
outgrowth of her beliefin the centrality of human reason. Rand argues
that the battle for social change is primarily intellectual. She writes
that “politics is the last consequence, the practical implementation, of
the fundamental (metaphysical-epistemological-ethical) ideas that
dominate a given nation’s culture.” Hence, if men are taught the right
philosophy, “their own minds will do the rest.” 8

Yet, the Randian perspective in foto suggests that radical social
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change is far more complex. Rand’s understanding of systemic
inter-relationships indicates that the system itself perpetuates the
anti-conceptual mentality upon which it is based. Ideology and
power, culture and psycho-epistemology are inter-locked in a
hegemonic bond that seems to thwart any profound social change.
Given these organic inter-relationships, it is highly improbable that
education alone will deliver us from evil. Indeed, revolutions are
multi-dimensional. Struggle is both personal and political.

One of the political dimensions that Rand ignores is the nature
of class struggle. The Randian perspective lacks any structured
class analysis, and this is its chief weakness. Though class analysis
is central to the Marxian approach, it is not an exclusive Marxian
concern. Indeed, contemporary libertarians have reconstructed the
class analyses pioneered by Marx’s classical liberal predecessors.
Writers, such as Murray Rothbard, have begun to develop the
rudiments of a non-Marxist class analysis which draws upon the
insights of Austrian economics and revisionist history. Libertarians
identify those structural mechanisms which enrich certain groups
(or “castes,” or “classes”) more than others. The boom-bust cycle
perpetuated by government manipulation of the money supply is
one such mechanism. Militarization of the economy is another.
Each of these institutional devices provides an avenue of expropria-
tion which is bolstered by the power of the state.®8

Rand was not entirely ignorant of this structural bias. She believed
that the mixed economy was a new form of fascism. But Rand was not
entirely consistent in her condemnation of American statism, There
may be important reasons for this lack of consistency. It must not be
forgotten that Rand was among the first Russian dissidents. Her
virulent anti-communism may have led her to a glorification of the
American state in its efforts to contain Soviet expansion. In addition,
her romantic visions of American. business often prevented her from
embracing a more radical political assessment of the business
community’s historic role in the rise of contemporary statism.

These weaknesses in Rand’s perspective do not constitute an
indictment of the critique of ideology which I have attempted to
reconstruct in this article. It may be possible to link the Randian
critique to a more fully developed framework for class analysis, but
this theoretical endeavor would take me well beyond the scope of
the present essay.

Nevertheless, in its essentials, the Randian framework is radi-
cal. If it does not provide all of the answers, it compels us to ask the
fundamental questions. On this basis, Rand has made an important
contribution to contemporary radical social thought.
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WILL PRESERVING
AMERICAN WOMEN’S
PROCREATIVE FREEDOM
CONFLICT WITH ACHIEV-
ING EQUALITY

BETWEEN THE SEXES?

GEORGE SCHEDLER
University of Baltimore

In the essay, I explore a future conflict between what most
American feminists hope to achieve and what they hope to
preserve: full equality of opportunity in the long run between the
sexes in America and freedom for American women to abort their
fetuses in the early stages for any reason at all. The long-run
equality I have in mind would afford equal chances for success to
all American children regardless of sex. Some feminists will insist
that American society must undergo a socialist transformation
before such equality can be realized,! while others will concede
that real equality is possible in capitalist society. The relevance of
the dilemma I discuss, however, is unaffected by the resolution of
this very large disagreement among feminists, since my point is of
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concern to all those who seek to remove the disadvantages women
must bear due to disparate treatment they receive, especially the
treatment accorded them prior to adulthood. One need not be a
radical feminist to recognize that there cannot be sexual equality
if girls are less likely than boys to develop the traits needed for
rewarding careers” solely because of the position girls occupy in
the family.

The Empirical Trends

I am not referring here to parental treatment of children after
birth but to sex selection during gestation—a practice as I will
show that affects not just the discarded fetuses but the laterborn
children. Most if not all American feminists agree that a woman
should be free to terminate her pregnancy (at least in the early
stages) for any reason she chooses.® In addition, feminists would
agree that pregnant women have a right to know as much about
their fetuses as can be disclosed to them—assuming the cost of
acquiring such knowledge does not significantly burden society.
My thesis is that the right to choose abortion for any reason (and
acquire information about the fetus’s sex) must be restricted if full
equality of opportunity between the sexes in American society is
to be achieved.

The most common technique for discovering the sex of the fetus,
amniocentesis, is becoming more widely used and will become
more affordable if this trend of widespread use continues. The
available evidence indicates that, if American women and
American couples could control the sex of their fetuses, there
would at least be a preference for male firstborn child followed by
a female second child, if not a preference for males regardless.
The literature further suggests that firstborn children gre more
likely to be “achievers” than subsequently born siblings.® Thus, if
present trends continue, there will at least be wide fluctuations in
the relative numbers of male to female births from one generation
to the next. There is, alternatively, an appreciable risk that men
will far outnumber women in every generation, with all the conse-
quences that such an imbalance would entail, such as, more violent
crime, more job discrimination, fewer career opportunities and
diluted voting power for women.® In any case, the continued
availability of amniocentesis and abortion on demand certainly
portends dimmer prospects for full equality of opportunity for
American women in the subsequent generations.
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The Question about Abortion for Sex
Selection Which These Trends Raise

It is, of course, arguable whether the future will be as gloomy as I
am predicting. But, even if some sociological studies suggest American
couples would not now resort to abortion to preselect male firstborns, it
is possible that, when the technology actually becomes widespread,
attitudes will change. Nevertheless, for the sake of argument, at least, it
is worthwhile for feminists to consider the following question: Would
society bejustified in depriving women of the knowledge of the sex of their
fetuses, or, failing that, in prohibiting abortions sought solely for the
‘purpose of controlling the sex of the subseqmently born child?’ Tobe sure,
taking this question seriously requires the reader to ignore the many
objections one can pose to the dire predictions just discussed, but the
question raises the fundamental problem that basic values—equality of
opportunity and reproductive freedom-—may collide. It is worth exploring
this question, then, if only clarify our priority of basic social values. Some
preliminary observations about this question are in order.

It should be noted, first, that there are two distinct issues that
sex selection abortion raises: oneis a question about a woman’s right
to information about the fetus’s condition; the other concerns her
right to act on the information. That is, the first question is whether
women can be deprived of knowledge of the sex of the fetuses they
carry (when that knowledge is unrelated to any sex-linked defect).
I will focus on the second issue (of whether her freedom to act on her
knowledge of fetal sex can be restricted), for a number of reasons,
primary among which is the circumstance that without a justifica-
tion for prohibiting sex selection abortion there can be no justifica-
tion for denying the woman access to the information. Also, denial
of access to information about her body raises other moral and
constitutional questions I cannot fully explore here.

It should also be noted that there may be less draconian measures
that would ensure equality of opportunity between the sexes, such as,
public education campaigns along the lines of Roberta Steinbacher’s
suggestions that would make women more aware of the long-term
consequences of aborting female fetuses.? Although I do not deny the
possibility that such campaigns will succeed, I nevertheless suppose
it is not likely that they will. The sociological evidence shows that
college women sympathetic with the “women’s movement” would
nevertheless prefer a firstborn son to a daughter by a two-to-one
margm My proposal might be viewed by those who believe such
campaigns will succeed as a discussion about how American society
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might justifiably interfere in women’s abortion decisions if such
public awareness campaigns do not succeed.

In this connection, the reader should note that banning sex selec-
tion abortion could take two forms: banning any abortion performed
solely because the fetus is the “wrong” sex, or banning the abortion of
any normal female fetus. The latter would be akin to a strict liability
statute, because the motive a woman had would be irrelevant. The
purpose of the statute would simply be the saving of as many female
fetuses as possible, The statute would solve the narrow problem of an
imbalance in male-to-female ratio and would be simpler to administer,
since no examination of a woman’s motives is needed. Nevertheless,
because the first statute raises more interesting questions, I will
address here the problems created by that solution. Admittedly, the
statute is more sweeping than neecled (since it would prevent imbalan-
ces of any kind in the population, not just imbalances of males), but it
would alsobe equally as effective as the second statue in sparing future
generations of women the suffering that preference for sons might
otherwise cause. It also has the advantage of appealing to those
feminists who believe sex selection abortion is grossly sexist, because
it declares society’s repugnance to the attitude that the value of -
potential human beings solely depends upon their sex.

A third preliminary question concerns the fairness of punishing
only the women who choose to abort and not their male partners who
may well have insisted on the abortion of the female fetuses. For the
sake of simplicity I consider the cases of single women and married
women who have come to the abortion decision on their own. This not
only simplifies the discussion but it also is more firmly based in the
available empirical data that consists largely of surveys of college
women, most of whom are unmarried. 10 Nevertheless, it is highly
unlikely that sex selection abortions would occur without the approval
of the husband or lover involved, if any, Therefore, any criminal
punishment of women for seeking sex selection abortion should be
coupled with criminal punishment of the husband or lover involved.
This would accomplish several goals: it would punish men who in-
sisted on or at least failed to object to the abortion; it would reveal
society’s strong disapproval of sex selection abortion; it would en-
courage men fo take steps to prevent the abortion when they might
otherwise not. The law could provide that a husband who has reason
to know that his wife has decided to abort her female fetus and fails
to object is equally as culpable as the wife. Procedurally, the law could
provide that the fact that a wife has sought a sex selection abortion
raises arebuttable presumption that the husband did not object. The
burden would then be on the husbhand to show that he had no reason
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to know or that he did object or that his objection would have been
futile. The reader should, therefore, bear in mind that I am really
proposing punishment of couples, although I expressly discuss here
only the special difficulties attendant to punishing women,

Afourth preliminary pointis that the reader should not interpret my
concern for women’s equality as a concern for mere equality of numbers
in future generations. My concern is equality of opportunity between the
sexes—a state of affairs that American society has failed to achieve even
when the numbers of the respective sexes are roughly equal. This goal
will be even further out of reach, if not unattainable, should women be
vastly outnumbered by men. Thus, the disproporticnate numbers of
women and men is merely symptomatic of the inequality of opportunity
which is my real concern and which may well be incompatible with
complete procreative freedom of couples and single women.

Afifth point here is that feminists must consider the consequences
of restricting women’s abortion rights, after the right to abortion has
been so hard-won. Some feminists will refuse to restrict the freedom
to avoid the slippery slope of the loss of the right in the long run. I do
not resolve this difficult balancing problem. Instead, I say here only
what can be said for restricting sex selection abortion.

A final preliminary point is that any prohibition on abortion for sex
selection would not be based on any view that fetal life should take
precedence over the woman’s desire to terminate the pregnancy. Instead,
the purpose of the prohibition would be the realization of sexual equality
of opportunity in future generations. This does not imply that any
fetuses saved by the prohibition were bearers of a serious right to life.
Since society would restrict women’s freedom for the sake of future
equality, the crucial question is not whether the lives of individual
fetuses are sacrosanct but whether such future equality is of sufficient
social significance to justify interference with what are normally con-
sidered private decisions. It is instructive in this connection to reflect on
the arguments presented by the participants in the Hart-Devlin debate
of twenty-five years ago, since the issue there was the extent to which
society can interfere with seemingly private decisions.

Three Morally Relevant Characteristics
of Abortion for Sex Selection

One of the many arguments Devlin marshalled in his effort to
convingce his critics that private behavior is society’s business con-
cerned private drunkenness. He admits in his book that becoming
drunk alone in one’s own home seems to be a purely private matter,
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but he proceeds to ask rhetorically what society would be like ifhalf
the population chose to do this every night.”” Even Devlin’s critics
of a utilitarian persuasion would be forced to admit that society
would be justified in prohibiting private drunkenness if large
numbers of people were unable to resist the urge to drink alone to
excess—with the resulting absenteeism from work and the decline
in productivity that would inevitably result.

This hypothetical situation bears important similarities to abor-
tion for sex selection: (1) both concern seemingly private decisions
that in isolated cases have little impact on society but (2) have a
seriously adverse impact if large numbers of people engage in the
activity at issue, and (3) most importantly, the large numbers of
prospective participants choose not to resist the temptation to
engage in the activity at issue. A closer examination of each of these
conditions shows how satisfying all of them provides a justification
for society’s interference in otherwise private decisions.

The first condition merely describes what Mill called self-regard-
ing conduct: the individual decision to seek an abortion for sex selec-
tion or to become inebriated in solitude has little if any impact on
society. The second condition is really the counterfactual claim about
what would happen if large numbers of people became drunk alone or
aborted fetuses of the “wrong” sex. Society is ultimately affected only
when the third condition is satisfied. That is, if most people at home
alone were simply unable to resist the temptation to drink to the extent
that their performance at work the following day was adversely affected,
the decision to become drunk alone would no longer be a merely private
decision. Society would then be entitled on Millian grounds to intervene,
because the decision is taken out; of the purely private realm by the
adverse effect on social productivity the decisions cause. To be sure,
society could elect to bear the loss, but nondrinkers, who, unlike their
drinking fellow workers, derive no benefit from the freedom to drink,
would be under no obligation—of a Millian sort—to compensate for the
poor performance of their fellow workers, Similarly, society could bear
the enormous social cost of having wildly fluctuating proportions of the
sexes in its population from one generation to the next or of a permanent
inbalance in the proportion of males to females, but society is surely
under no obligation to bear either burden.

Is Sexual Equality Similar
to a Public Good?

In truth, society’s attempt to prohibit abortion for sex selection
is more aptly compared to the sacrifices society bears to enjoy a
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public good than to the sacrifices it makes to eliminate social
evils like excessive drinking. That is, women who seek abortions
for sex selection are more appropriately viewed as free riders who
prevent society from enjoying a public good than as individuals
who cause social mischief. Whereas the drinking controversy pits
the abstainers against the drinkers with each side disagreeing
over the value of drinking and 