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Articles

ANARCHICAL SNARES:
A READING OF LOCKE’S
SECOND TREATISE

STUART D. WARNER
Roosevelt University

If Mr. Locke’s maxims were to be executed according to the
letter... they would necessarily unhinge, and destroy every govern-
ment on earth.

Josiah Tucker, A Letter to Edmund Burke, 1775

By the practice of governments themselves, [Locke] argues, ‘as
well as by the law of right reason, a child is born a subject of no
country or government.’ Here we seem to be led straight to anarchy.

Leslie Stephen, History of English Thought
in the Eighteenth Century, Vol. 11, 1881

In fact, as Mr. Laslett has so ably shown, neither of these two
major opponents [Sidney and Locke] seems to have really under-
stood or answered Filmer’s main case or his attack on the liber-
tarianism and the contract theory of the school of thought to which
they belonged.

W. H. Greenleaf, Order; Empricism and Politics, 1964
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Introduction

R.G. Collingwood was certainly correct when he wrote in his An
Autobiography,

You cannot find out what a man means by simply studying
his spoken or written statements, even though he has
spoken or written with perfect command of language and
perfectly truthful intention. In order to find out his meaning
you must know what the question was (a question in his own
mind, and presumed by him to be in yours) to which the
thing he has said or written was meant as an answer.

I think that this is especially true in the case of John Locke’s Second
Treatise of Government, a work that is, despite its clarity of lan-
guage, notoriously difficult to understand.

Although early twentieth-century scholars cast this work as
being a response to Hobbes,? the scholarly tide has turned in favor
of viewing the Second Treatise, like the First, as principally con-
stituting a rejoinder to the seventeenth century Divine Right of
Kings theorist Sir Robert Filmer, and more specifically, as a counter
to Filmer’s Patriarchalism.

My sentiments lie with this revisionary movement: I too read
the Second Treatise as being in large measure a response to Filmer.
In this essay, I shall attempt to make a contribution to this way of
reading Locke. However, the focus will not be on Locke’s concern
with the patriarchal views of Filmer; rather, it will be on Locke’s
attempt to answer Filmer’s polemics against the doctrine of natural
rights or freedom. For Filmer, the logic of the doctrine of natural
rights inexorably requires the embracing of a theory of anarchism
and, as such, entails the impossibility of justifying the existence of
any form of government. And to Filmer, this constituted a reductio
ad absurdum of any natural rights philosophy. Locke’s Second
Treatise can illuminatingly be seen as being animated, at least in
part, by the desire to undercut Filmer’s contention. Thus, to return
to our Collingwoodian beginning, I shall show, in sections I-VIII,
that we can make a great deal of sense of the Second Treatise if we
view Locke as attempting to answer the question of how a natural
rights political philosophy can be reconciled with the advocacy of
government and, in particular, a limited government.

That we can view the Second Treatise in this way says nothing,
of course, about Locke’s intentions. Although it is impossible to give
anything approaching a conclusive proof for this, I do believe that
Locke did set out to answer Filmer’s attack on the natural rights
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philosophyin a comprehensive manner. I offer some reasons for this
in the conclusion of this essay.

1

Filmeris best known, and most frequently read, for his patriarchal
political philosophy. For Filmer, political power, legitimate political
power, is essentially a specific type of paternal power. God created the
first political community, Adam’s family, with Adam as supreme
authority. All further political communities are merely extensions
thereof; as such, all political authority must emanate from Adam, and
therefore the right to rule has to be traced back to Adam.

Everything else notwithstanding, Filmer’s greatest theoretical
difficulty was to offer a plausible theory of succession that would
allow him to justifiably determine who should rule. In trying to
solve this problem, Filmer appealed directly to heredity, and al-
though he was not particularly explicit aboutit, there are hints that
he was willing to rest his case on primogeniture. As Filmer’s critics
were quick to notice, the epistemological difficulties of tracing the
right to rule of James I, for example, to Adam and his first son, as
Filmer desired to do, were overwhelming,

Much of Filmer’s defense of hereditary absolute monarchy was
polemical: it was designed to demonstrate that those arguments
that attempt to found political legitimacy on the consent of the
governed must fail. And insofar as these arguments were typically
predicated upon an appeal to man’s natural freedom or natural
rights, this appeal too fell under the barrage of Filmer’s polemics.

Filmer’s critique of the consent argument and the theory of natural
rights (or freedom) is ubiquitous throughout the corpus of his political
writings; 4 however, its most systematic presentation is to be found in
his 1648 tract The Anarchy of ¢ Lzmzted or Mixed Monarchy, awork
aimed at the “parlimentary publicis » 6 Philip Hunton. In this work,
Filmer argues that the doctrine of natural rights or freedom, and the
consent theory of political legitimacy derived therefrom, inexorably
lead, both in theory and practice, to anarchism. Since upholding
anarchism is, Filmer maintains, an absurdity, so too the theories of
natural rights and consent must be absurdities.

I

Filmer’s phillipic in The Anarchy of a Limited or Mixed Monar-
chy is put forward in a series of six arguments. I shall consider each
in turn, liberally quoting Filmer as I proceed.
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The first argument.

If they understand that the entire multitude or whole people
have originally by nature power to choose a King, they must
remember that by their own principles and rules, by nature
all mankind in the world makes but one people, who they
suppose to be born alike to an equal freedom from subjec-
tion; and where such freedom is, there all things must of
necessity be common: and therefore without a joint consent
of the whole people of the world, no one thing can be made
proper to any one man, but it will be an injury, and a
usurpation upon the common right of all others. From
whenee it follows that natural freedom being once granted,
there cannot be any one man chosen a King without the
universal consent of all the people of the world at one
instance, nemine contradicente. (Anarchy, p.285)

As is the case with the other five arguments to be considered,
this argument is a reductio ad absurdum. Filmer is attempting
to show the absurdities to which a natural rights philosophy
leads. In this first instance, the conclusion is suppressed; how-
ever, before making it explicit, I shall first lay down the premises
that yield it.

Here Filmer considers the possibility that when natural rights -
theorists write of legitimate politieal power being predicated upon
the consent of the governed, the latter refers to the consent of all of
mankind’ as opposed to some part of it. Given the equal freedom
or rights of all mankind, any legitimate King, then, mustbe choosen
by the joint consent of all of mankind. For to be governed by a King
of whom one does not approve would be a violation of oné’s freedom:
one would be made to suffer a King by force. All of this is highly
problematic, according to Filmer. For, and this is the suppresed
conclusion, universal consent at one time is impossible. And if it is
impossible, then as Filmer sees the matter, on this reading of a
natural rights philosophy, government by its very nature is il-
legitimate. Yet, Filmer believes, this is absurd.

The second argument.

This argument is part of the same paragraph as what I call the
first argument, and since Filmer never explicitly set forth a con-
clusion to that argument, it would be easy to surmise that this
second argument is really part of the first. I think this is mistaken;
however, the reasons why can be made clear only after a considera-
tion of the third argument.
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To turn to this second argument, Filmer writes:

Nay, ifit be true that nature hath made all men free; though
all mankind should concur in one vote, yet it cannot seem
reasonable, that they should have power to alter the law of
nature; for if no man have power to take away his own life
without the guilt of being a murderer of himself, how can
any people confer such a power as they have not themselves
upon any one man, without being accessories to their own
deaths, and every particular man become guilty of being felo
de se? (Anarchy, p.285)

Filmer begins the argument by supposing that the problem
of the previous argument has been overcome, and that we can
achieve the requisite universal consent. Nevertheless, Filmer
wants to argue that the natural rights position still leads to an
“absurdity. Filmer’s second argument demands that one ask, To
what is being consented? The answer must be that individuals
are consenting to alienate some of their freedom or rights to the
King. Filmer believes that this is inconsistent with the natural
rights position. To see why, we must turn to Filmer’s conception
of the theory of natural rights.

For Filmer, the natural rights philosophy is one that holds,
among other things, that certain freedoms or rights are in-
defeasible, that is, they cannot be taken away or voided by others,
and, most importantly in this context, are mahenable, that is,
cannot be waived or relinguished by the agent himself.® The natural
rights tradition is not as uniform as perhaps Filmer suspects;
however, there are certainly important strains in the tradition that
hold especially to the inalienability of certain rights. It was not
unusual, for example, to find natural rights theorists arguing that
the rights to life and liberty are inalienable, and thus one does not
have the right to commit suicide or to sell one’s self into slavery,
for that would alienate one’s right to life.

Now turning back to the second argument, Filmer is claiming that
since the rights to life and liberty are inalienable, on his conception of
the natural rights position, then these rights cannot be alienated by
relinguishing them to a King. Legitimate political power demands,
however, as Filmer conceives of it, that the King have the power over
a person’s liberty and life; indeed Filmer believes that under the
natural nghts position, every law constitutes an mfnngement of
hberty Thus, the natural rights position is again shown to be
incompatible with the establishment of government, and finds itself
inescapably led to embrace anarchism.
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The third argument.

Suppose, Filmer writes, that by “the people,” Hunton and other
natural rights theorists mean “the people of particular regions or
countries,” (Anarchy, p.286) and not all of mankind; and that it is
this smaller group which will be the body consenting to a govern-
ment. Can this extricate the natural rights position from its
problems? Filmer asks us to observe the following consequences.

Since nature hath not distinguished the habitable world
into kingdoms, nor determined what part of a people shall
belong to one kingdom, and what to another, it follows that
the original freedom of mankind being supposed, every man
is at liberty to be of what kingdom he please, and so every
petty company hath a right to make a kingdom by itself; and
not only every city, but every village, and every family, nay,
and every particular man, a liberty to choose himself to be
his own King ifhe please; and he were a madman that being
by nature free, would choose any man but himself to be his
own governor. Thus to avoid the having of one King of the
whole world, we shall run into a liberty of having as many
Kings as there be men in the world, which upon the matter,
is to have no King at all, but to leave all men to their natural
liberty, which is the mischief the pleaders for natural liberty
do pretend they would most avoid. (Anarchy, p.286)

In considering this argument, we should begin with the con-
cept of “kingdom” which makes its way into the early lines of this
passage. Filmer seems to understand “kingdom” as referring
both to a political entity and to a determinate geographical area.
If nature had “distinguished the habitable world into kingdoms,”
then we would be in a position to distinguish various peoples,
and therefore determine who belonged to which kingdom, and as
such, whose consent mattered. But we are not so fortunate as to
be able to distinguish various peoples, Filmer points out, for
nature does not divide itself into distinct geo-political entities.
Indeed, this must be granted by the natural rights theorists,
Filmer would claim, since ex hypothesi it is only by consent that
political bodies are formed. Therefore, Filmer is arguing that the
attempt to avoid the difficult straits laid down by the first
argument by a different meaning being attributed to “the people”
must fail, as there seems to be no way by which to separate
mankind into these peoples. But, Filmer contends, things get
worse for the natural rights position.
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Granted that there are no “natural” kingdoms, and that men
possess an “original freedom,” for example, the rights to life and
liberty, every man and every group of men can choose to be part of
whatever kingdom he or they like. To this, Filmer adds the
psychological premise that only a madman would choose someone
other than himself as King. Filmer thus believes that the natural
rights position entails in theory and will lead in practice to there
being as many Kings as there are men. This, however, is tan-
tamount to there being no government whatever. Filmer’s claim is
that, although natural rights theorists recognize the necessity for
government, the logic of their position, including the theory of the
consent of the governed, precludes there being any justification for
such an institution.

Earlier I suggested that what I call Filmer’s first and second
arguments are different, and that my reasoning for this was based
in part on the third argument. I am now in a position to note the
basis for my claim. Filmer is quite explicit in this third argument
that he is attempting to give the natural rights theorists a “way
out” through a more relaxed conception of “the people.” He would
not do so unless he had already argued that a more stringent notion
of “the people” failed the natural rights position. Since what I call
the first argument certainly leads to this conclusion, I believe I am
justified in assuming that it is there that Filmer is making the more
stringent claim, and that the conclusion is simply suppressed.

The fourth argument.

Here Filmer briefly argues that even if some partition of the
world into kingdoms could justifiably be made, and some people did
attempt to elect a King, on the natural rights position only those
who consented to be subjected would be so bound. But, Filmer asks
rhetorically, who would so submit?

The fifth argument.
Filmer writes,

Yet, for the present to gratify them so far as to admit that
either by nature, or by a general consent of all mankind, the
world at first was divided into particular kingdoms, and the
major part of the people of each kingdom assembled, al-
lowed to choose their King: yet it cannot truly be said that
ever the whole people, or the major part, or any considerable
part of the whole people of any nation ever assembled to any
such purpose. For except by some secret miraculous instinet
they should all meet at one time, and place, what one man,
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or company of men less than the whole people hath power
to appoint either time or place of elections, where all be alike
free by nature? and without a lawful summons, it is most
unjust to bind those that be absent. The whole people cannot
summon itself; one man is sick, another is lame, a third is
aged, and a fourth is under age of discretion: all these at
some time or other, might be able to meet, if they might
choose their own time and place, as men naturally free
should. (Anarchy, pp.286-287)

This argument assumes, like the preceding one, that a partition
into kingdoms is possible without violating the principles of the
natural rights philosophy, and has been made. Nevertheless, there
is a difficulty that Filmer does not believe that the natural rights
philosophy can answer: there is no basis for anyone’s having the
legitimate authority to call for an election at a particular time and
place, for after all, we are theorizing about the origins of govern-
ment; and to make such a call would violate the natural freedom of
someone who either could not attend or who did not want to attend
at that time or place. Furthermore, Filmer makes the historical
claim that there has never been such an assemblage of either a
whole people or most of a people.

Although it is left implicit in this argument, it is worth stressing
that on Filmer’s reading of the theory of natural rights, legitimate
political power can only be established by contemporaneous,
universal consent. Thus, Filmer believes that the natural rights
position does not sanction majority rule and, as such, that one can
be a political representative for another only with that person’s
direct consent.

The sixth afgdment.

Here Filmer argues that mankind is not invariable: it is con-
stantly changing as new individuals are born. On the natural rights
philosophy, Filmer asks, Why should these newborns fall under the
authority of a King to whom they have never consented? Filmer
suggests that one way around this problem is to maintain that
“infants and children may be concluded by the votes of their
parents.” (Anarchy, p.287) To this Filmer responds as follows:

This remedy may cure some part of the mischief, but it
destroys the whole cause, and at last stumbles upon the true
original of government. For if it be allowed, that the acts of
parents bind the children, then farewell the doctrine of the
natural freedom of mankind; where subjection of children
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to parents is natural, there can be no natural freedom. If
any reply, that not all children shall be bound by their
parents’ consent, but only those who are under age: it must
be considered, that in nature there is no nonage; if a man
be not born free, she doth not assign him any other time
when he shall attain his freedom[.]... (Anarchy, p.287)

In this argument, Filmer is inquiring into the question of why
infants and children are subject to the constraints of government.
He poses the natural rights philosophy with the following alterna-
tives as to why they are so subject: either 1l)infants and children
have consented to be governed; or 2)the consent of parents binds
their infants and children. Of course, the first alternative can be
eliminated as being obviously untrue and impossible of being true
on any intelligible sense of “consent.”

The second is the more interesting alternative; nevertheless, it
must fail as well. And the reason for its failure is not hard to find,
for it eliminates consent as the principal ground for the exercise of
political power. Nor can this alternative be salvaged, Filmer sug-
gests, by the qualification that it is only infants or children of a
certain age that can be concluded by their parents, since if a child
is not born free (and hence can be bound by his parents), there does
not appear to be any basis for his becoming free at a certain age.
The qualification, Filmer believes, would be entirely arbitrary.

It should be added that Filmer’s argument does allow the
natural rights position yet another alternative, viz., that the con-
sent of neither child nor parents is pertinent to the issue of political
legitimacy. However, this would completely undermine the whole
philosophy. And thus, Filmer believes that he has impaled his
opponents on the horns of a trilemma,

In this sixth argument, as in the prior five, we find Filmer
attempting to press home his case against a natural rights political
philosophy and its attendant theory of consent. What we once again
find is Filmer’s insistence that these theories lead directly to
anarchism.

For Filmer, the implications of this sixth argument are quite
profound, because even if the problems of the previous five argu-
ments could be overcome by the philosophers of natural rights,
political power could not legitimately be exercised over the up and
coming population of the kingdom. And therefore, within the
kingdom, there would not be contemporaneous, universal consent
any longer, and the political power would no longer be legitimate. To
put this same point somewhat differently, even if we had a legitimate
government, it would begin to dissolve before our very eyes.
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In examining all six of Filmer’s arguments, there is one feature
that pervades all of them, namely, his claim that the kind of consent
required to establish a legitimate political authority while remain-
ing faithful to a person’s natural freedoms is impossible to find. If
Filmer’s arguments are at all plausible, then it would certainly
behoove the natural rights philosophy to show that the kind of
consent at issue is possible.

I

John Locke’s Two Treatises of Government has as its general theme
the issue of political power. The overwhelmingimportance of this issue
to Locke is manifest in his remark in the First Treatise that:

The great Question which in all Ages has disturbed
Mankind, and brought on them the greatest part of those
Mischiefs which have ruin’d Cities, depopulated Countries,
and disordered the Peace of the World, has been, Not
whether there be Power in the World, nor whence it came,
but who should have it.*

The First Treatise canvassed and criticized, in extraordinary
detail, the patriarchal conception of Filmer, the man whom Locke
called “the great Champion of absolute Power[.]” (I, 2, p.159) Locke
believed that in his First Treatise he had successfully made out the
case for the position that “it is impossible that the Rulers now on
Earth, should make any benefit, or derive any the least shadow of
Authority from that, which is held to be the Fountain of all Power,
Adam’s Private Dominion and Paternal Jurisdiction[.]” (IL, 4, p.285)
In making out this case, Locke exhibited the most intimate
familiarity with Filmer’s political writings, a familiarity that in-
cluded The Anarchy of a Limited or Mixed Monarchy, a work that
although it is mentioned only once by name in the First Treatise, is
cited by Locke no fewer than two dozen times.

In the First Treatise, Locke recognized quite clearly that Filmer
had both a positive and negative (or polemical) program. Locke’s
summary comment that, “Here we have the Sum of all his Argu-
ments, for Adam’s Sovereignty, and against Natural Freedom,
which I find up and down in his...Treatises[,]” (I, 14, pp.168-169) is
but one of many comments that is indicative of this. Furthermore,
Locke recognized just as clearly the kind of arguments that Filmer
brought to bear against the doctrine of natural freedom: “[TThe way
[Filmer] proposes to remove the Absurdities and Inconveniences of
the Doctrine of Natural Freedom, is, to maintain the Natural and
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Private Dominion of Adam.” (I, 73, p.213) Locke saw, that is, that
Filmer’s arguments against “natural freedom” took the form of a
reductio ad absurdum. .

Believing himself to have shown numerous errors in Filmer’s
positive program, Locke announces at the beginning of his Second
Treatise that we “must of necessity find out another rise of Govern-
ment, another Original of Political Power, and another way of
designing and knowing the Persons that have it, than what Sir
Robert F. hath taught us.” (11, 1, p.286) Locke’s “new way,” of course,
will be to rest legitimate political power upon man’s natural
freedom and, by implication, the consent of the governed. In so
doing, Locke is taking up what is at least in broadest essence the
position that is the object of Filmer’s negative program; moreover,
it cannot be denied that Locke must have been aware that this was
what he was doing. )

Given the analysis of this section so far, one would have expected
Locke in the Second Treatise to tackle Filmer’s negative program
head on; and yet, there is no direct and systematic critique of Filmer
to be found in that work.!3 However, this should not deter us from
attempting to find a criticism of Filmer’s polemics lurking within
the Second Treatise, since we do have good reasons for expecting
such an attack. And, indeed, I believe such a criticism of Filmer can
be reconstructed out of some of the major elements of that work.

v

Ifwe are tofind in Locke’s Second Treatise a response to Filmer’s
polemics against a natural rights philosophy, then the place we
should begin our search is with the role of consent in that work. As
such, we must focus (albeit briefly) on the character of the two types
of consent that Locke discusses there, namely, express and tacit.

Locke first broaches the distinction in section 119 of the Second
Treatise. However, discussions of consent, without any qualifying
adjective, are ubiquitous throughout the earlier sections of the
work. This should provide no confusion since it is fairly clear that
these prior discussions are all discussions of express consent. What
this suggests, though, is that the notion of tacit consent is invoked
to solve a different problem from that of express consent. To see that
indeed this is the case, it will be helpful here to quote Locke’s
statement of the distinction between express and tacit consent.

Every Man being, as has been shewed, naturally free, and
nothing being able to put him into subjection to any Earthly
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Power, but only his own Consent; it it to be considered, what
shall be understood to be a sufficient Declaration of a Mans
Consent to make him subject to the Laws of any Govern-
ment. There is a common distinction of an express and a
tacit consent, which will concern our present Case. No body
doubts but an express Consent, of any Man, entring into any
Society, makes him a perfect Member of that Society, a
Subject of that Government. The difficulty is, what ought to
be look’d upon as a tacit consent, and how far it binds, i.e.
how far any one shall be looked on to have consented, and
thereby submitted to any government, where he has made
no Expressions of it at all. And to this I say, that every Man,
that hath any Possession, or Enjoyment, of any part of the
Dominions of any Government, doth thereby give his tacit
consent, and is as far forth obliged to Obedience to the Laws
of that Government, during such Enjoyment, as any one
under it; whether this his Possession be of Land, to him and
his Heirs for ever, or a Lodging only for a Week; or whether
it be barely travelling freely on the Highway; and in Effect,
it reaches as far as the very being of any one within the
Territories of that Government. (II, 119, pp.365-366)

The central issue of this quotation is to be found in the opening
sentence: Under what circumstances is a man subject, that is,
obligated, to the laws of a particular government? In turning to express
consent as a source of such obligation, Locke remarks that such
consent makes one_ a subject of that government and, therefore,
obligated toits laws. 14 Locke, then, is perfectly clear that the difficulty
is in ascertaining why and to what extent tacit consent binds.

Both express and tacit consent are thus vehicles of political
obligation. However, express consent has another function of
paramount_importance, namely, it is the basis for political
legitimacy. 15 Here, then, Locke is rather self-consciously differen-
tiating between two problems of political thought: political
legitimacy and political obligation. What we can see is that the real
difficulty to which Locke is facing up is that of how a person can be
obligated to a Government in which he is not a subject (in the sense
of having expressly consented to that government). It is this prob-
lem that Locke hopes to solve with his appeal to tacit consent,

It is instructive to probe further into Locke’s invocation of the
notion of tacit consent and to consider what role it might have to
play in answering Filmer’s criticisms of natural rights theory.
For it is the case, I believe, that the appeal to tacit consent by
Locke is an important part of the attempt to remove some of the
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sting from Filmer’s critique.

This further probing must begin exactly where the lengthy
quotation from Section 119 left off, In continuing his account of tacit
consent, Locke remarks: .

To understand this better, it is fit to consider, that every
Man, when he, at first, incorporates himself into any Com-
monwealth, he, by his uniting himself thereunto, annexed
also, and submits to the Community those Possessions,
which he has, or shall acquire, that do not already belong to
any other Government. For it would be a direct Contradic-
tion, for any one, to enter into Society with others for the
securing and regulating of Property: And yet to suppose his
Land, whose Property is to be regulated by the Laws of the
Society, should be exempt from the Jurisdiction of that
Government, to which he himself the Proprietor of the Land,
is a Subject. By the same Act therefore, whereby any one
unites his person, which was before free, to any Common-
wealth; by the same he unites his Possessions, which were
before free, to it also; and they become, both of them, Person
and Possession, subject to the Government and Dominion of
that Commonwealth, as long as it nath a being. Whoever
therefore, from thenceforth, by inheritance, Purchase, Permis-
sion, or otherways enjoys any part of the Land, so annext to,
and under the Government of that Commonwealth, must take
it with the Condition it is under; that is, of submitting to the
government of the Commonwealth, under whose Jurisdiction
it is, as far forth, as any subject of it. (II, 120, p.366)

In addition to attempting to further explain tacit consent, this
passage takes us some distance in understanding how Government
can have any territories at all. And we must comprehend this latter
point in order to grasp the former.

In sections 73, 117, and 119, Locke writes of the territories of
government; yet prior to this section (120), it was far from clear how
this could possibly come about. After all, individuals owned land,
and the purpose of government, at least in part, was to protect it.
From where did government territory come? Put somewhat dif-
ferently, the question is this: there is no difficulty in understanding
how government could be a political enterprise, but how can it be
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a geo-political enterprise?

In this quotation, Locke puts forth an answer to this question—
and it is an answer that is somewhat strange. Its beginnings are
not at all perplexing: if one is to enter into a political society for the
purposes of protecting one’s property, then one must be subject to
the means of that protection, namely, the government and its laws,
Anything other than this, Locke writes, would involve some kind of
contradiction. However, from this Locke leaps to conclude, without
marshalling any additional support, that this land must always be
subject to that government’s jurisdiction, regardless of who its
future owners will be. Land thus made a part of a political society,
must always remain a part, as long as that society remains extant,
and is therefore a territory of the government. Furthermore, Locke
certainly assumes that those who join into a political society with
one another will be living on land that is contiguous.

In trying to understand tacit consent better, Locke’s appeal is
to government territories. Indeed, on Locke’s analysis, the foothold
for tacit consent is to be found in the control that governments have
over their territory, a control granted to them by members of that
political society. As such, the government acquires certain rights
and privileges in relation to property, that is, government acquires
a certain kind of property rights. Just as when a person enters the
home of another, he “tacitly” consents to certain dictates of the
owner, so too when one enters the territory of a political society,
" there are certain requirements to which he must agree.

Vv

Having set out in detail sufficient for our purposes those fea-
tures of Locke’s position on express and tacit consent, and his
account of governmental property into which tacit consent is inex-
tricably woven, in the previous section of this paper, this section is
devoted to seeing how these three notions serve as a foil against
some of Filmer’s attacks against a natural rights philosophy.

Although Filmer does not explicitly distinguish between the
problems of political legitimacy and obligation, his arguments seem
to suggest a concern with both problems. Certainly he could not
understand how, on a natural rights philosophy, government could
be rendered legitimate. Yet there is also a faint hint of a specific
problem of obligation: even if a group of individuals “belonged” to a
legitimate government, what of those who did not “belong”? Could
they properly be held to be obligated to or liable to the same
governmental dictates as those who did? Bearing this in mind, let
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us turn to Locke’s response to the probiem of legitimacy as found
in Filmer’s first argument and parts of the third.

It is Locke’s contention, pace Filmer, that it is not necessary for
all of mankind to decide upon a single government; that is, there is
nothing intrinsic to a natural rights philosophy that requires this.
Unanimity of all of mankind would be necessary if anything but
unanimity would diminish the freedom of another; however, accord-
ing to Locke, such is not the case: “Any number of Men may...unite
into a Community...because it injures not the Freedom of the rest;
they are left as they were in the Liberty of the State of Nature. When
any number of Men have...[expressly] consented to make one Com-
munity or Government, they...make one Body Politick[.]” (II, 96,
p.349) Thus, the intractable difficulties of getting all men together at
the same time loses its point. Furthermore, with an eye on part of
Filmer’s third argument, it is not necessary, on Locke’s view, that
nature divide itself into kingdoms prior to the consent of a particular
group of individuals; for if these individuals live spatially contiguous
with one another, their consent itself divides nature into kingdoms.
The postulate that drives Locke’s argument here, of course, is that
individuals have a right to property in the state of nature.

There is an important “Filmerian” counter to this last point,
namely, has not Locke made a category mistake? Is he not confusing
private property with the territory of a government?

Locke’s answer to this, however, seems clear. For certainly his
appeal is going to be that the private land of individuals acquires
the characteristic of being governmental territory when these in-
dividuals engage in the kind of consensual arrangement necessary
to produce a political society. It is ultimately, then, the appeal to the
consensual manner by which governmental territory is formed that
allows Locke to arrive at the notion of a geo-political society without
violating, or so he believes, the rights of any individual.

This appeal to the nature of the formation of governmental
territory has even greater significance for Locke. As is somewhat
clear in Filmer’s sixth argument, Filmer is concerned that even if
a legitimate government is formed at a given point in time, nothing
will prevent it from dissolving, and hence leading to anarchy.
Locke’s analysis of governmental property aims at cutting the
- ground out from under this argument. What is of capital impor-
tance here is that once a political society is legitimately established,
and a geographical unity exists, dissolution ceases to be
problematie, for future owners cannot remove their land from the
domain of the government to which it belonged prior to their
acquisition. It is the case that a government can fail to fulfill its
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trusteeship, and revolution might be justified, but this is a problem
of an entirely different sort.

As 1 suggested earlier in this section, Filmer seems to be
concerned with a very specific problem of political obligation. If a
natural rights philosophy could ground legitimate government, then,
for Filmer, there would be no difficulty in seeing how those who join
such a government are obligated to its laws. However, what of those
who do not join any government? Are they not subject to any positive
law? On Filmer’s account, the advocates of a natural rights philosophy
must reject the position that an individual can be subject to the
positive laws of a government that he did not join. Since, for Filmer,
very few people, if any, would become subjects of a government by their
own consent, it follows that few people would actually have any legal
obligations. And thus most of the world would be de facto in anarchy.

It is here that Locke invokes the notion of tacit consent. For it is
this notion that is intended to explain how a free man who has not
given his express consent to a political authority, can yet be obligated,
in certain circumstances, to its laws: without consenting to become a
subject of a government, one still consents to be subject to its laws. It
is this appeal that allows Locke to say that simply because an
individual is not subject to a government does not mean that he has
no legal obligations when in the province of that government.

I have been arguing as if the the distinction between tacit and
express consent, and the notion of tacit consent, are clearcut in
Locke. If this were true, there would not be the scholarly debate
that exists over exactly where the distinction cuts and the character
of tacit consent.® Indeed, John Simmons, for example, has called
into question whether Locke’s account of tacit consent is really an
account of a form of consent at all. T have no desire to jump into this
quagmire here since the point of my essay is to show that major
parts of the Second Treatise can be seen as constituting a rejoinder
to Filmer, even if we are somewhat unclear as to exactly what Locke
meant in certain pieces of text. One can do “philosophical geog-
raphy” without doing “philosophical geology.”

VI

The thrust of Filmer’s critique is that the kind of consent
required by a natural rights philosophy in order to ground
legitimate government is prohibited to that view. One of Filmer’s
principal arguments is his second wherein he argues that since, on
the natural rights position, rights are inalienable, they cannot be
ceded to a sovereign body in order to establish a government. More
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specifically, since it would be logically mcoherent on natural rights
grounds to speak of a man’s having the right!” to take his own life,
so too is it incoherent to speak of a person giving that right to
another, in this case a sovereign.

The key to seeing Locke’s answer to Filmer can best be approached
by examining a distinction which he draws between two ways in which
one’s rights can be lost. In the first instance, one can forfeit one’s rights,
When one forfeits one’s rights one does not cede them voluntarily, but
rather cedes them through one’s wrongdoing. Thus, while Locke
agrees with Filmer that a man cannot voluntarily give away the right
to his own life, he can still lose that right by forfeiture.

For a Man, not having the Power of his own Life, cannot, by
Compact, or his own Consent, enslave himself to any one,
nor put himself under the Absolute, Arbitrary Power of
another to take away his Life, when he pleases. No body can
give more Power than he has himself; and he cannot take
away his own Life, cannot give another power over it. Indeed
having, by his fault, forfeited his own Life, by some Act that
deserves Death; he, to whom he has forfeited it may...delay
to take it, and make use of him to his own Service, and he
does him no injury by it. (1, 23, p.302)

Of course, this passage not only highlights one manner in which a
right may be lost, but also indicates a manner in which a particular
right cannot be lost, that is, through one’s consent. Therefore, if one
takes an inalienable right to be one that, at the very least, one cannot
give away at will, then Locke is certainly maintaining, in agreement
with Filmer, that the right to life is inalienable.

In the second instance, one can lose a right by divesting oneself
of it or, in other words, alienating oneself from it. As Locke makes
clear, it is by a certain act of divestiture that one becomes a subject
of a political society.

The only way whereby any one devests himself of his Natural
Liberty, and puts on the bonds of Civil Society is by agreeing
with other Men to joyn and unite into a Community, for their
comfortable, safe, and peaceable living one amongst another,
in a secure Enjoyment of their properties, and a greater
Security against any that are not of it. (11, 95, pp.348-349)

For Locke, to be in a state of natural liberty means being “free
from any Superior Power on Earth, and not to be under the Will or
Legislative Authority of Man, but to have only the Law of Nature
for his rule.” (I, 22, p.301) In alienating one’s natural liberty, there
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are two principal results. First, one gives up the executive power to
judge and punish that one possessed in the state of nature; second,
one is made subject to the legislative power of government. In a
legitimate government, one is still free; Locke calls it “Freedom of
Men under Government,” (I1, 22, p.302) for one is under the rule of
law and not subject to the arbitrary will of another. 8

Critical for our purposes is that whereas an individual does not
have the power to divest or alienate himself of the right to life, he
does have the power to divest or alienate his natural liberty. As I
have already stated, Locke concurs with Filmer’s judgment that
one’s right to life does not give one the power to undermine that
right, including transferring it fo a sovereign body. However, on
Locke’s analysis, such is not required in order to become a political
subject. The very purpose of government for Locke, the protection
of a person’s property in life, liberty, and estate, requires only that
one divest oneself of one’s natural liberty, and in so doing grant to
others executive and legislative powers over oneself. The formation
and maintenance of government does not necessitate (nor could it)
that one grant to government the right over one’s life.

If what Filmer demanded of the natural rights philosophy were
required forit tobuild a legitimate government, then, for this philosophy,
such an edifice would not be possible. However, it is just such a demand
that Locke is challenging: a government erected on the consent of free
men does not require that they give up their right to life.

There is an important qualification that needs to be made here,
a qualification that might be thought to bear against Locke’s case.
It is Locke’s position that, in certain situations, through forfeiture,
government has the right to take a person’s life. Does this not show
that an individual has given to government a right that he does not
have the power to give? The answer here, which I hope is clear, is
that it is, for Locke, within a person’s power to forfeit a right
through his wrongdoing. The case is really no different in the state
of nature or outside of it, for in the former one can forfeit one’s life.
And although in a political society, government has a privileged
status in being the agency charged with the responsibility of capital
punishment, individuals within a political society still maintain a
right of self-defense which would allow them to take the life of
another, a life which the other has forfeited.'

In the discussion of this section so far, we have been skirting the
periphery of another of Filmer’s criticisms and Locke’s response to
it. Filmer claims in both his third and fourth arguments that, if
given a choice, only a madman would choose someone other than
himself to rule. Locke’s counter to this is clear and well known: the
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gain in security and social order from living within a political
society far outweighs the loss of executive and legislative power.
For Locke, “Man Goes Mad” 2° is not the title of the story of those
who choose to be subjects of political society.

vl

After quoting Locke’s remark that “a child is born a subject of
no country or government,” Leslie Stephen remarks that, “Here we
seem to be led straight to anarchy.” 2 Certainly this echoes Filmer’s
sixth argument. Therein Filmer attacked the natural rights theory
on the grounds that it could not aceount for why infants and
children are subject to the constraints of government, and indeed
even more broadly, it could not account for how infants and children
could be bound by their parents. Any kind of subjection of infants
and children is, Filmer claims, anathema to their natural freedom.

Ultimately, Locke’s response to this problem is to be found in
his theory of freedom. In chapter four of the Second Treatise, Locke
tells us that, “Freedom then is not what Sir R.F. tells us, ‘A liberty
for every one to do what he lists, to live as he pleases, and not to be
tyed by any Laws’.” (11, 22, pp.301-302) Freedom 2 for Locke, isnot
license, regardless of whether one is in a state of nature or under
government. If freedom is not license, then there must be some -
principle of restraint, some principle of governance. For reasons
that will become clear shortly, our concern is with the restraint or
governance that one is under in a state of nature, that is, our
concern is with natural liberty.

In a comment that should serve as a warning, if one were needed,
that Locke is very much part of the natural law tradition, Locke tells
us that, “The State of Nature has a Law of Nature to govern it, which
obliges everyone: And Reason...is that Law.” (I, 6, p.289) Further-
more, Locke writes that, “Law, in its true Notion, is not so much the
Limitation as the direction of a free and intelligent Agent to his proper
Interest, and prescribes no farther than is for the general Good of those
under that Law.” (I, 57, p.323) In a state of nature, then, the principle
of governance is an internal principle, namely, reason. Thus one has
natural freedom only when one has a developed faculty of reason.

In chapter six of the Second Treatise, “Of Paternal Power,” Locke
brings this account of natural freedom to bear upon infants and
children. Earlier in the Second Treatise, Locke had claimed that “all
men by nature are equal”; however, here in the sixth chapter Locke
“confesses” that “Children...are not born in this full state of
Equality, though they are born to it.” The principal inequality
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becomes clear when Locke continues by writing, “Age and
reason...grow up together.” (I, 55, p.322) Locke’s point here is that
children, and a fortiori infants, do not have a developed faculty of
reason: adults and children are unequal in this respect. At birth,
therefore, children are not under the law of nature, that is, they are
not, under the law of reason. The upshot of this is that for some period
of time children do not have natural freedom: “where there is no law,
there is no freedom.” (I, 57, p.324) This leads Locke to state that
parents have a power over children “till Reason shall take its place.”
(11, 58, p.324) Therefore, Locke’s response to Filmer is that neither
government nor parents violate the natural freedom of children and
infants because children and infants are not naturally free.?2 When
reason does take its place, when a human being reaches a state of
maturity, then although that person is not a subject of a political
society until he expressly consents to it, because of tacit consent, he is
obligated to the political society in which he resides.

VIII

In section V, we took up Locke’s response to Filmer’s position that
a philosophy of natural rights requires universal consent for the
formation of a legitimate government. We examined those arguments
in the Second Treatise that aimed at showing why-such consent was
not necessary, and how, in Locke’s judgment, a geo-political com-
munity encompassing less than all of mankind could legitimately
form. In this section I would like to briefly turn to a closely allied issue,
namely, Locke’s response to Filmer’s contention in his fifth argument
that majority rule is antithetical to government by consent.

On one important point, Filmer and Locke are in complete
accord: on a natural rights philosophy, one group of individuals, the
majority, cannot by their will, render another group of individuals,
the minority, subjects of a political society. However, for Locke, the
function of majority rule is not to form government, but to run it.

For when any number of Men have, by the consent of every
individual, made a Community, they have thereby made that
Community one Body, with a Power to Act as one Body, which
is only the will and determination of the majority. (I1, 96, p.349)

Majority rule, or rule by less than the whole, is necessary for
the operations of government, since a consent of all members of a
political society cannot be had.

Such consent is next impossible ever to be had, if we con-
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sider the Infirmities of Health, and Avocations of Business,
which in a number, though much less than that of a Com-
monwealth, will necessarily keep many away from the -
publick Assembly. (I1, 98, p.350)

Locke’s position is that in consenting to be a subject of a
political society, one consents to certain institutional or proce-
dural features necessary to such a society, and majority rule, or
some similar process, is so necessary. Thus, there is nothing
incompatible in Locke’s view with a philosophy of natural rights
and majority rule.

One further difficulty with the natural rights philosophy that
Filmer raises in his fifth argument is that no country was ever
formed by the consent of its people. Locke elicits just this objection
to his own position in section 100 of the Second Treatise: “There are
no instances to be found in Story of a Company of Men independent
and equal one amongst another, that met together, and in this way
began to set up a Government.” (p.351) In the following twelve
sections, Locke attempts to show that indeed history does show
such examples, with the principal ones being Rome and Venice.
Whatever the value of Locke’s history, what is important for our
purposes is the attempt to show the error of Filmer’s critique.

Conclusion

In the prior sections of this essay, I have attempted to show that
contained within Locke’s Second Treatise are responses to a set of
arguments that Filmer brought forth against the natural rights
philosophy. That Locke intended the parts of the Second Treatise
that T have elucidated to answer Filmer’s critique, a stronger thesis
than the aforementioned one, and fo do so in a comprehensive
manner, has not been conclusively demonstrated here. And, indeed,
given Locke’s reluctance to name his opponents,24 how could such
a demonstration be given? Yet, if the reconstruction contained in
this essay has been successful, then this would certainly constitute
some evidence for the stronger claim.

More can be said, however. Many of the pertinent arguments
in the Second Treatise, echo the vernacular of the arguments of
Filmer that we have canvassed, such that if Locke did not have
Filmer directly in mind it would be rather uncanny. There are four
instances that stand out.

Consider first Filmer’s claim that for the natural rights
philosophy, “all mankind” must consent if government is to be
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legitimate. In developing the argument in the Second Treatise that
the formation of a legitimate government rests upon express con-
sent, Locke remarks no fewer than three times in the space of seven
lines that “any number of men” (I, 95-96, p.349) may come together
to make up a political society.

Secondly, in chapter IV, “Of Slavery,” Locke explicitly puts forward
his own analysis of freedom in centradistinction to Filmer’s. Locke
expands upon this analysis in chapter VI, “Paternal Power,” especially
as regards children. Again in this chapter, Locke explicity refers to ,
Filmer as the opposing side. (II, €1, p.326) And the central position
that develops out of the analysis of freedom is how it is that “natural
Freedom and Subjection to Parents may consist together,” (Ibid) a
position directly aimed at Filmer’s sixth argument.

Thirdly, Locke’s account of the role of majority rule in sections
95-99 in the chapter on “Of the Beginning of Political Societies,” an
account that strikes at Filmer’s fifth argument, paraphrases Filmer’s
own words to attempt to show why majority rule is necessary.

Finally, in the aforementioned chapter, Locke again
paraphrases Filmer, raising the question whether history shows us
any examples of a consensual government. In trying to answer this
challenge, two of Locke’s principal examples, Rome and Venice, are
two examples whose history Filmer also discusses, in his Observa-
tions Upon Aristotle’s Politiques Touching Forms of Government.
(pp.206-222)

When one adds these four instances to the reasons Locke
adumbrates for why someone in & state of nature would want to join
a political society, the relationship between tacit consent and legal
obligation, and the queer account, of the formation of governmental
territory, an account which is necessary to fend off problems about
the dissolution of government, then I believe a very good case is
made that in setting out the Second Treatise, Locke had in mind
Filmer’s arguments that a philosophy of natural rights leads to
anarchy.
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This paper discusses the concept of radical social criticism by
-sketching the burdens of proof a radical critic must shoulder. It
provides guidelines for both radical critics of existing society (e.g.,
Marxists, feminists, and libertarians) and suggests lines of
criticism that their more moderate opponents might pursue.

Nearly any reflective person has grounds for dissatisfaction with
the social system in which he finds himself, Most of us are social critics
of some sort, though some of us are more severe than others. A rough
distinction can be drawn between the moderate or reformist critic and
the radical critie: The former believes that the system is fundamen-
tally sound, and/or his society is basically a good society. Any society
falls short of its ideals and given that we are all ginners, it is not
surprising that things don’t go as well as they might. The moderate
critic believes that existing institutions can and should be modified or
augmented in various ways to permit or encourage society to approach
more closely the appropriate ideals. The fact that most reflective
people are at least moderate critics is not surprising. They usually
have enough imagination to conceive of ways in which society might
be better. Few thoughtful people believe that this is, at the level of
social institutions, the best of all possible worlds.
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On the other hand, radical critics believe that existing social
institutions are fundamentally unjust, immoral or otherwise objec-
-tionable. Feminists, Marxists, and libertarians all count as radical
critics in this sense. It is a philosophically interesting question to
ask what sort of challenge the radical critic offers. The main
purpose of this discussion is to explicate the concept of radical social
criticism, or radical critique as I call it, by outlining in a general
way the burdens of proof a radical critic must shoulder. In doing
this, Ihope to provide aroad map for evaluating any radical critique
of existing society. In passing and by way of illustration, I ghall
make reference to Marx’s radical critique of capitalist societ,y.1

To understand what radical social criticism involves, let us begin
with a suggestive parallel in epistemology. Most epistemologists
believe that they and others really do know something about the world.
One of the most fundamental questions in epistemology is whether or
not this is true. Because this question is so fundamental and because
(good) philosophers like a good fight, the skeptical challenge to all or
most of our knowledge claims is sometimes regarded as the main
problem in epistemology. Skeptical arguments, such as those found in
Descartes’ first two meditations, seek to call into question whole
categories of belief. Comprehensive skeptical arguments are supposed
to show that most of the things we think we know are not really known
at all. All beliefis mere opinion.

The radical social critic aims at a parallel result. He believes that,
contrary to popular opinion, the basic social institutions are unjust,
immoral or otherwise objectionable. Just as the skeptic challenges the
ordinary claims to knowledge that we make, the radical social critic
challenges widely accepted pre-theoretical judgments about the jus-
tice or goodness of our basic social institutions.

The skeptic’s opponents have often argued that the skeptic has
set impossibly or unreasonably high standards for what counts as
knowledge. Consequently, even if his arguments succeed, they only
show that knowledge is unachievable in some non-standard sense
of knowledge’. Whether or not this objection is well-taken, it points
to an absolutely central question in the dispute between the skeptic
and his opponents, viz., ‘What must the skeptic show in order for
his position to be sustained? An answer to this question will in part
define skepticism itself. It also makes clear that the skeptic bears
a burden of proof. He cannot simply assert that everything we
believe about the world might be false or not known to be true;
arguments have to be produced to show that genuine knowledge
cannot be achieved.

A parallel question arises in the dispute between the radical
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social critic and his more moderate adversaries: ‘What must the
radical critic show for his critique to be successful? Put another
way, ‘What are the presuppositions of a (successful) radical critique
of a society? The radical critic, like the skeptic, bears a burden of
proof. In what does that burden consist? The following are neces-
sary conditions that a successful radical critique of a society must
satisfy. All of them have a certain amount of intuitive appeal, but
each will require some discussion and argumentation.

The first such condition I call ‘the Critical Explanations Re-
quirement.” A radical critic must identify social ills or injustices
characteristic of existing society, and it must be shown that these
ills or injustices are both pervasive and rooted in the society’s basic
institutions. For example, the Marxist charges that the structure
of ownership relations which defines the capitalist economic system
is responsible for the systematic exploitation of the worker by the
capitalist. Alibertarian might charge that the modern welfare state
by its very nature systematically violates people’s rights.

Failure to show that these ills or injustices are rooted in society’s
basic institutions would leave the radical critic open to the
moderate reformer’s contention that these problems can be sig-
nificantly ameliorated without fundamentally changing the basic
institutions of the society. Forestalling the moderate’s challenge
may require a fairly substantial theory to explain how the relevant
social ills arise from the basic institutions of the society. For Marx,
the defects of capitalist society fall under the headings of exploita-
tion and alienation. Both exploitation and alienation are explained
by appeal to fundamental structural and/or operational features of
the capitalist economic system.

The second condition for a successful radical eritique I call the
‘Normative Theory Requirement.’ The radical critic needs a norma-
tive theory to explain, or an argument to justify, the negative
judgments referred to in the various critical explanations., For
Marx, this requires answers to such questions as, ‘What is wrong
with exploitation? and ‘Why is alienation a bad thing?’ A full-scale
ethical theory would be sufficient to meet this condition, but it is
unclear that it is necessary as well. This is so for two reasons: First,
it may be that only part of a theory is needed to substantiate the
relevant claims; secondly, and perhaps more importantly, it may be
that a non-ethical theory of value and/or obligation would suffice.
This latter point warrants a brief digression.

A normative theory need not be an ethical theory. The former is
broader than the latter. What I mean by ‘normative theory’ is,
roughly, any systematic attempt to identify fundamental values,
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behavioral dispositions (“virtues™) and/or action-guiding principles.
How to distinguish moral from non-moral values, virtues, or im-
peratives are controversial questions. However, it is clear that
social institutions and individual actions can be evaluated along a
number of different dimensions, and some of these evaluations may
issue in imperatives that agents believe are in conflict with, and
even override, the demands of morality. Radical critics have char-
acteristically shown a curious ambivalence about morality; many
of them condemn existing societies as immoral and yet reserve the
right to violate the dictates of (at least conventional) morality in
pursuit of their ends. Whether or not this attitude is consistent is
an interesting question which cannot be pursued here.

A third requirement for a successful radical critique of the
existing order is what I call the Alternative Institutions Require-
ment. The radical critic needs to specify a set of alternative social
institutions which he believes should and/or will replace the exist-
ing ones. This specification of alternatives must in turn meet the
following conditions:

a) These institutions meet the conditions for a good or just
society insofar as the latter are specified by the relevant
normative theory. Or, more weakly, it must be shown that
these alternative institutions at least do not reproduce the
problems of existing institutions.

b) A plausible description/explanation of how the institu-
tions will function can be given.

¢) These institutions can persist as stable social forms. Or,
more weakly, there is some reason to believe that they are
stable.

The rationale for this requirement and the detailed sub-require-
ments will be discussed shortly.

A fourth condition for a successful radical critique is that the
radical critic must be able to tell a plausible story about how
existing institutions can be destroyed or set on a course of fun-
damental change. Let us call this the Transition Requirement. All
social systems that endure have mechanisms that tend to preserve
their basic institutions. It seems at least possible that these
mechanisms are powerful enough to prevent radical social change
indefinitely far into the future. A radical critique presupposes that
this is not the case. Looked at from another perspective, if the
destruction of the existing order or the inauguration of the new
society presupposes processes that are unlikely to occur, given
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existing and foreseeable conditions, the radical vision of what
society could and should be like can be justly labeled “utopian”; it
has lost its significance for radical social change, and the radical
critique must be judged a failure.

To sum up, the radical critic must meet four requirements for
his or her radical critique to be a success: the Critical Explanations
Requirement, the Normative Theory Requirement, the Alternative
Institutions Requirement, and the Transition Requirement. The
rationale or justification for each of these requirements is to be
found in the ultimate purposes of a radical critique: To know the
truth about the defects of the existing order and to lay the intellec-
tual foundations for radical social change. In the case of the Critical
Explanations Requirement, the Normative Theory Requirement,
and the Transition Requirement, this is fairly obvious.

It is less obvious in the case of the Alternative Institutions
Requirement. Why must a radical critic have alternative institu-
tions in view to criticize successfully the existing order? This
objection might be filled out in one of two ways: First, it might be
said that getting rid of the old order for some people is simply a
matter of pulling out. There is a long tradition, in both the East and
the West, of withdrawal from the world in the face of human and
natural evil. This withdrawal may be solitary or in artificially small
groups (e.g., monasteries). These “rejectionists,” as they might be
called, usually locate social problems in human nature or at least
the human condition, neither of which can be changed. However, it
is doubtful that these rejectionists ought to be called ‘radical social
critics.’ It would perhaps be more appropriate to refer to them as
‘misanthropes’ or even ‘whiners’. (Whiners are people who merely
complain about undesirable yet ineradicable features of the human
condition, such as having to mow the lawn.)

A second objection to the Alternative Institutions Requirement
stems from the observation that throughout history, successful (as
well as unsuccessful) revolutionaries have usually had only the
haziest idea, if any at all, about the institutions that ought to
replace the ones they are intent on tearing down. It might be
objected that a radical critic need provide no sketch of alternative
social institutions, or at least he need not spell out in detail what
these institutions will be. In short, isn’t it enough to point out the
defects of the existing society?

Two points can be made in response. First, radical criticism is
essentially a cognitive enterprise. Radical action, i.e., revolution,
might be successful even if the “theory” behind it is not. The
requirements for a successful radical critique should not be con-
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fused with the requirements for successful radical action, or more
generally, for being a successful radical person.

Perhaps the most compelling reason why a successful radical
critique requires a sketch of alternative institutional arrangements
is to be found in the positions subscribed to by the radical eritic’s
most formidable opponent: the moderate social critic. There are two
lines of approach to social problems open to moderate critics. One
kind of critic, whom we might call ‘the liberal,’ believes that the
social evils identified by the radical can be eliminated, or virtually
eliminated, by non-radical adjustments in existing institutions. By
contrast, the conservative critic, as he might be called, maintains
that the social ills identified by his radical counterpart are, in one
way or another, part of the human condition (or perhaps post-feudal
society). At most, they can be ameliorated, but their elimination is
a purely utopian ideal that cannot be realized, or cannot be realized
without regressing to a form of social organization which is impos-
sible in the modern world. In addition, conservatives are inclined
to argue that serious and systematic attempts to wipe out these
social evils are likely to make matters worse. None of this may be
true, and the liberal’s optimism may be ill-founded, but the radical
critic has to prove both of these points—and the only way to do this
is to address the Alternative Institutions Requirement.

Moreover, radical social criticism is intended to have action-
guiding significance on a society-wide scale. Whether the radical
critic favors quick revolutionary destruction of the existing order
or the gradual metamorphosis of the offending institutions,
rationality requires that he have some idea of where he is going.
Given that radical criticism is directed at the basic social institu-
tions of the society, this guiding vision has to be articulated at the
level of social institutions. Besides, no revolution results in the
mere destruction of social institutions; new.institutions always
arise to take the place of the old ones. Finally, if social change
unleashes dystopian forces, not only will the radical have failed to
achieve his purpose, the results will provide some evidence for the
conservative view that significant social change is a nearly always
a change for the worse.

These considerations also support the detailed requirements
spelled out above. That the alternative institutions must at least
not face the same problems that face existing institutions is ob-
vious. Regarding the second and third sub-requirements, if the
radical critic has no idea of how alternative institutions might
function or if he has no good reason to believe that they can persist
as stable social forms, then, for all he knows, conservatives might
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be right in their pessimistic assessment of the prospects for social
change that is both fundamental and beneficial.

The burdens imposed by the Alternative Institutions require-
ment put considerable strain on the social sciences, notably,
economics and sociology. The radical critic must describe institu-
tional structures (such as an economic system) that do not as yet
exist and explain how these structures prevent or preclude the
recurrence of the social ills characteristic of the existing order. But
these burdens are not unreasonable; after all, the radical critic
claims to be able to explain existing social evils by appeal to
structural or institutional features of existing society. So, for ex-
ample, if Marx is to claim that the capitalist economic system is
inherently alienating, then he ought to be able to explain how or
why a socialist or communist economic system is not.

These considerations suggest a number of possible avenues of
criticism that a radical critic’s opponent might pursue: One power-
ful objection would be to substantiate the liberal’s claim that the
identified evils can be virtually eliminated by institutional tinker-
ing. An equally powerful objection would be to substantiate the
conservative claim that the social evils in question are ineradicable
features of the human condition. Needless to say, making either of
these cases would be very hard to do. A more modest, but more
promising, approach would be to show that the alternative institu-
tions envisioned by the radical critic would reproduce the social ills
(at non-trivial levels) characteristic of the existing order. The his-
torical evidence of what has actually happened in the aftermath of
revolutionary institutional change suggests that this strategy
might prove fruitful. If this is right, it provides some comfort for the
conservative but by no means proves his position.

The upshot of all this is that the radical social critic must
shoulder a substantial burden of proof, if he is to offer a successful
radical critique of existing society. Unfortunately, the list of radical
critics who have made a serious effort to shoulder these burdens is
exceedingly short. It’s not that defenders of the existing order have
it any easier, but that is another story for another time.

1. In my forthcoming book, I reconstruct and critically evaluate Marx’s
radical critique of capitalist society as it pertains to the first and third
requirements identified below. See N. Scott Arnold, Marx’s Radical Criti-
que of Capitalist Society, Oxford University Press, forthcoming, Fall, 1989,






AYN RAND’S CRITIQUE
OF IDEOLOGY

CHRIS M. SCIABARRA
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Ayn Rand has gained fame-—and infamy—for her defense of
rational selfishness and laissez-faire capitalism. But the Randian
philosophy is much broader in its scope. In this article, I begin the
task of reconstructing Rand’s analysis of the “anti-conceptual men-
tality.” This Randian construct is presented as the rudimentary
foundation for a non-Marxist, radical critique of “ideology,” and
should be reconsidered as one of Rand’s fundamental contributions
to 20th century radical theory. ,

While Rand never formally constructed a theory of “ideology” in
the Marxian sense, it is clear that her critique of anti-conceptual
thinking shares much in common with the Marxian view. Hence,
when I refer to the concept of “ideology,” I am using a Marxian
notion of ideology to understand the Randian contribution. Ironi-
cally, our understanding of Rand’s project can be enriched by a
broader grasp of the Marxian structure of analysis. Our exposition
will enable us to make some rather provocative comparisons be-
tween Rand and Marx.

Ayn Rand presents a conception of ideology which is as
profoundly radical as the Marxian alternative. Yet, where Marx’s
construct is specifically social and class-based, Rand’s is primarily
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epistemological. Her critique emerges through her analysis of the
“anti-conceptual mentality,” a mode of ideological thinking which
subverts conceptual awareness because it ignores contextuality,
and the distinction between the metaphysical and the man-made.
Rand’s critique is a direct outgrowth of her objectivist epistemologi-
cal presuppositions. Hence, a brief discussion of the principles of
objectivist epistemology is crucial.

For Ayn Rand, consciousness is an attribute of certain living
organisms, including man. It is defined as the faculty of perceiving
that which exists. It is constituted by an active process which
identifies, differentiates, and integrates the material provided by
man’s senses. Man’s reason is a constituent element of conscious-
ness, allowing him to rise above the perceptual level of awareness
to the level of the conceptual.

The first stage of human awareness is the perception of things
and objects. Implicitly, this awareness of things differentiates into
an awareness of their identities. On the conceptual level, it is the
relational concept of “unit” that is the building block of man’s
knowledge. It is man’s ability to regard entities as units that
constitutes his distinctive mode of cognition.

For Rand, “a concept is a mental integration of two or more units
which are isolated according to a specific characteristic(s) and
united by a specific definition.” A process of abstraction is neces-
sary to concept-formation because it makes possible a selective
mental focus that isolates a certain aspect of reality from all others
on the basis of essential characteristics. Man’s definitions describe
the essential characteristics of concepts based upon a selective
observation of the existents within the field of his awareness. By
identifying relationships, man expands the intensive and extensive
range of his consciousness.

Itis clear that human interests and concerns play a role in both
perception and the conceptual classificatory process.* David Kelley,
writing in the Randian tradition, argues that a theory of perception
must take into account the principle that “the object appears in a
way that is relative to the means by which we perceive it.” Kelley
critiques the “Cartesian quest for an infallible type of knowledge”
as a theory of immaculate perception which abstracts from the
human subject the enormous context within which perception func-
tions. This context includes the subject’s cognitive history and the
particular interests that guide the subject’s awareness. The subject
constitutes a perceptual system whose basis is a relational interac-
tion with objects in the world around it.5

Just as perception is contextual, so too is concept-formation.



Ayn Rand’s Critique of Ideology 34

Rand writes that “the essence of a concept is determined contex-
tually and may be altered with the growth of man’s knowledge.”
Thus, conceptual awareness incorporates a temporal dimension.
For Rand, only conceptual awareness is “capable of integrating
past, present and future.” It is through his concepts that man
grasps the totality of experience, the continuityr of existence and,
introspectively, the continuity of consciousness.’ Robert Hollinger
argues persuasively, that in Rand’s philosophy, “knowledge is
rooted in praxis, knowledge is contextual, and not to be judged by
reference to a context-free absolute standard.”

Nevertheless, Rand argues that human knowledge is acquired
within an existential context of objectivity. For Rand, the basis of
objectivity is the axiomatic concept of existence. “Existence exists,”
that is, reality is what it is independent of what human beings think
or feel, and must be accepted as metaphysically given. Human
action is efficacious to the extent that it follows the scientific laws
by which nature operates. But the products of human action “must
never be accepted uncritically.” The man-made “must be judged,
then accepted or rejected and changed when necessary.”

The anti-conceptual mentality ignores this distinetion between
the metaphysical and the man-made. In addition, it disregards the
contextuality of concepts. It achieves these epistemological distor-
tions because it relies upon a faulty mode of awareness. Rand’s
critique goes beyond mere epistemology; it asks fundamental ques-
tions about the methods by which human beings think, and is thus,
profoundly psycho-epistemological in its orientation. Hence, our
discussion of the Randian critique cannct proceed without a greater
comprehension of Rand’s approach to “psycho-epistemology,” that
branch of philosophy which deals with the methods of human
cognitive awareness. .

Man’s ability to alter his environment emerges from his capacity
to intiate goal-directed action. This is an outgrowth of his volitional
consciousness. A man’s ability to think, his ability to engage in a
process of abstraction, is one that must be initiated, directed and
sustained volitionally, under the guidance of an active mind. The
quality of a man’s mind is a product of his “method of awareness”
or “psycho-epistemology.” Human knowledge evolves through the
interaction of the content and the methed of a man’s consciousness.
Rand maintains that a certain reciprocity is achieved in which “the
method of acquiring knowledge affects the content which affects the
further development of the method, and so on.”

The efficiency of a man’s mental operations depends upon the
kind of context a man’s subconscious has automatized. ! The learn-
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ing process is not merely psycho-epistemological; it is social, and as
such, it is deeply affected by the social character of learning. Rand
violently opposed the “tribal irrationality” of contemporary education
which, she believed, seriously stunted the development of a child’s
rational psycho-epistemology, Furthermore, Rand believed that the
educational institutions were organically expressive of a social system
which needed irrationality to survive. Where Marx identifies this
social system as “capitalism,” the known, historical reality, Rand
argues that capitalism is still an “unknown ideal.” 12 She seeks to
liberate modern society from oppressive, collectivist statism.

This brief discussion of the principles of objectivist epistemology
enables us to better comprehend the multi-dimensional character
of the Randian critique. Rand’s analysis of the “anti-conceptual
mentality” suggests that her revolutionary proposals for social and
political change cannot be actualized in the absence of a more
profound psycho-epistemological achievement.

In essence, the “anti-conceptual mentality” is based upon a
fundamentally distorted mode of cognition. In a remarkable char-
acterization of this faulty method of awareness, Rand expresses a
distrust of anti-conceptual thinking that shares much in common
with the Marxian view of ideology. Rand writes,

The anti-conceptual mentality takes most things as ir-
reducible primaries and regards them as ‘self-evident.’ It
treats concepts as if they were (memorized) percepts; it {reats
abstractions as if they were perceptual concretes. To such a
mentality, everythingis the given: the passage of time, the four
seasons, the institution of marriage, the weather, the breeding
of children, a flood, a fire, an earthquake, a revolution, a book
are phenomena of the same order. The distinction between the
metaphysical and the man-made is not merely unknown to
this mentality; it is incommunicable.

Rand would agree with Marx, who ridiculed the classical
economists for their belief that the laws of political economy were
both “natural” and “self-evident.” Capitalism, for Rand, as for Marx,
depends upon a huge philosophical, social, cultural and historical
context. The anti-conceptual mentality abstracts concepts from
their contextual setting, reducing them to ahistorical, floating
abstractions which “can mean anything to anyone.” 14 1 imited to
the present and the perceptual level of awareness, the anti-concep-
tual mentality eliminates any sense of a concept’s past or future.
This promotes a tacit approval of the status quo, and tends to
thwart progressive social change.
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By tearing an idea from its context, and treating it as “a self-suf-
ficient, independent item,” the anti-conceptual mentality commits a
profound “psycho-epistemological error. Rand’s associate, Leonard
Peikoff, argues that “in fact, everything is interconnected. That one
element involves a whole context, and to assess a change in one
element, you must see what it means in the whole context.”8 Thus,
by fracturing the connection between concept and context, the anti-
conceptual mentality reproduces what Marxists have called a “one-
dimensional” view of social reality. In this regard, Rand’s critique
shares much in common with the Marxian framework.

Ayn Rand maintains that the anti-conceptual mentality is an
expression of “passivity in regard to the process of conceptualization
and therefore, in regard to fundamental principles.” 16 Thinking in
terms of fundamental principles is a prerequisite for radical change.
It was the young Karl Marx who wrote that, “To be radical, is to grasp
things by the root. But for man the root is man himself”" This
man-centered, secular vision of the radical project is basic to both
Marxian and Randian philosophy. The parallels between Marx and
Rand are truly provocative. Indeed, the critique of anti-conceptualism
is, in many ways, a Randian version of Marx’s theory of ideology.

Ideology, for Marx, is class-based; it tends to represent the view
of a particularly dominant group in society which attempts to
universalize its perceptions as a means of consolidating its rule. In
capitalism, the bourgeoisie embraces a one-dimensional view of
social reality. Bourgeois “individualism” reflects and perpetuates
social dualism and separateness while purporting to constitute a
self-sufficient whole. Throughout Marx’s writings, there is a per-
sistent denigration of those liberal thinkers who view the capitalist
system as a logical derivative of the “eternal laws of nature and of
reason.” *® The “Robinsonades,” as Marx calls them, dissolve society
“into a world of atomistic, mutually hostile individuals,” who are
self-interested and isolated from one another.® For Marx, the
liberal vision of civil society as “natural” and “normal” was typical
of each epoch in its quest for trans-historical legitimacy.zo

The bourgeois attempt to universalize its historically specific
ideological and social relations was, according to Marx, a product
of abstraction. The Marxist scholar, Bertell Ollman, observes that
“an abstraction’ is a part of the whole whose ties with the rest are
not apparent; it is a part which appears to be a whole in itself,”2!
Thus, the bourgeois economists abstract from the capitalist system
the apparent reciprocity of exchange relations, failing to grasp the
essential exploitative character of capitalist production. This em-
phasis on abstract equality-in-exchange, masks the capitalist’s
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extraction of surplus value from the labor process. By focusing on
the principle of equality, the bourgeois mistake the part for the
- whole, reifying the exchange relation as the animating principle for
all aspects of the capitalist system.

Marx describes this as a distinction between appearance and
essence. The hallmark of liberal ideology is the one-dimensional
emphasis on appearance. Liberalism sanctions the form of social
liberation, embodied in free human choice, by abstracting it from
the social context within which choices are made. Thus, bourgeois
“freedom of conscience” merely tolerates religion, rather than
liberating the human soul “from the witchery of religion.” 22 While
man creates religion as the “heart of a heartless world,” he will not
transcend mysticism until he abandons the social conditions which
require illusions.?? Thus, in civil society, “man was not freed from
religion; he received religious freedom. He was not freed from
property. He received freedom of property. He was not freed from
the egoism of trade, but received freedom to trade.” 24

One does not have to agree with the Marxian assessment of
capitalism in order to appreciate Marx’s insights into the usefulness
of ideology as a means of consolidating social domination., The
power of Marx’s structure of analysis lies in his ability to trace the
organic links between and among the constituent elements of a
social totality. An organic relationship is one that is characterized
by a systemic structure, forming a totality which is both constituted
by the parts and expressed in each constituent element. Marx
identifies those political, economic, philosophical, religious, racial,
literary, artistic, legal and other factors that are each expressive of
the historically constituted capitalist mode of production.

Thus, for Marx, ideology is more than mere “false conscious-
ness.” Ideology abstracts an aspect of social reality from its wider
context and as such, distorts our vision of the totality. It perpetuates
and is perpetuated by the system itself, serving the interests of the
privileged and masking those internal contradictions which propel
the system toward its ultimate transcendance.

Ayn Rand’s critique of the “anti-conceptual mentality” exhibits
a similar tendency toward structural analysis of organic relation-
ships. Indeed, the Randian critique is but one vantage point from
which to view her thoroughly integrated, multi-dimensional
philosophical schema. Rand’s opposition to anti-conceptual think-
ing is a simultaneous recognition of the fact that true radical social
change cannot be realized without a profound transformation in the
faulty methods by which s¢ many human beings think. This is
crucial to our understanding of the Randian project. It underscores
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the organic link between an individual’s distorted psycho-epis-
temology and the irrational social system within which it is both
expressed and perpetuated.

For Rand, the anti-conceptual mentality is in an organic
relationship with a cultural and social system that thrives on
cognitive subversion. Rand may view anti-conceptual thinking as
pure folly, but she implores us, “don’t bother to examine a folly—ask
yourself only what it accomplishes...” “° While Rand focuses im-
portant attention on the individual, and the debilitating psychologi-
cal, cognitive and ethical consequences of anti-conceptual thinking,
she does not ignore the broader, systemic implications. Rand main-
tains that anti-concepts are crucially important precisely because
they are ideological products of the “mixed economy,” and hence, a
means of social oppression. This aspect of Rand’s thought cannot be
divorced from her view of power relationships. It is therefore,
necessary to briefly examine the Randian conception of power,
which is integral to her ethical and psycho-epistemological theories.

Rand argues that existentially, man needs a code of values to
guide his actions. Reason, purpose and self-esteem are essential
attributes of a “rational” morality because they are crucial to man’s
survival qua man. When Rand views man’s life as the standard of
moral values, she is positing life as both the standard, and the
context, of human valuation. Hence, any “moral” code which seeks
to deny the centrality of human reason negates the very means by
which hAuman life is made possible. For Rand, the concept of
“natural rights” is the social means of morally legitimating the
- ontological fact of human free will. It sanctions freedom of con-
sciousness and action in a social context.

Rand argues that a distinction between the personal and the
political is self‘-defeating.26 She claims that the achievement of a
truly free society is the outgrowth of a specific code of moral action,
one which does not sever reason from ethics, or freely-chosen ethics
from a rational, social existence. While Rand defends the
individual’s right to lead his own life according to his own values,
it is clear that she opposes certain value systems (e.g., altruism)
because they debilitate the individual and legitimate oppression.

According to Rand, such oppression is not simply a by-product of
the initiation of physical force. Oppression is legitimated by the
“sanction of the victim.” The most subversive political implication of
Rand’s magnum opus, Atlas Shrugged, is that individual freedom is
possible only to those who are strong enough, psychologically and
morally, to withdraw their sanction from any social system which
coercively thrives off their productive energies.“’ This concept of the
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“sanction of the victim” is illustrative of Rand’s crucially important
insights into the psycho-epistemological dimensions of power
relationships.

Rand recognizes that man’s cognitive processes must be studied
in terms of “the interaction between the conscious mind and the
automatic functions of the subconscious.” 28 Asaman’s psycho-epis-
temology is automatized, his ability to think can be fundamentally
distorted by a faulty method of awareness. Rand argues that “no
mind is better than the precision of its concepts.” 29 The anti-con-
ceptual mentality integrates and automatizes a series of invalid
concepts, or “anti-concepts,” into the cognitive process, introducing
an element of imprecision inte man’s consciousness. This
obliterates legitimate concepts since it fails to recognize the contex-
tual parameters of concept;-formation.3

In her essay, “Causality Versus Duty,” Rand analyzes one such
“anti-concept.” She identifies “duty” as “one of the most destructive
anti-concepts in the history of moral philosophy.” This anti-concept,
according to Rand, has profound implications for metaphysics,
epistemology and psychology. The notion of “duty” destroys
legitimate concepts of morality. It sanctions obedience to authority
and in the process, it subverts reason, values, and self-esteem. A
man who obeys a higher (mystical or secular) authority supersedes
his own knowledge and judgment. He severs the link between
values and choice and cripples his own ability for self-directed
moral action. Rand writes that “d*.uty” destroys a man’s self-esteem;
“it leaves no self to be esteemed.” 3

Thus, Rand views obedience and authority as two sides of the
same psycho-epistemological coin. Obedience is based upon the
passivity of anti-conceptual thinking. This is the essence of Rand’s
notion of the “sanction of the victim.” Likewise, Rand argues that
the use and manipulation of various “anti-concepts” provide those
in power with a means of legitimating their authority. This systemic
rationalization of power helps us to understand the underlying
significance of Rand’s assertion that “power-lust is a psycho-epis-
temological matter.” 32

Fundamentally, Rand views the systemic irrationality of coer-
cive statism as an cutgrowth of the anti-conceptual mentality. But
this is not a simple matter of one-way causation. Rand’s perspective
suggests that statism and anti-conceptualism are organically con-
joined, that is, the relationship between statism and the anti-con-
ceptual mentality is reciprocal and mutually reinforcing. Statism
thrives on anti-conceptual thinking to sustain itself, while the
anti-conceptual mentality makes statism inevitable.
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The modern-day “mixed” economy is a concretized expression of
this inter-relationship. Rand writes that the “mixed economy is rule
by pressure groups...an amoral, institutionalized civil war of spe-
cial interests and lobbies, all fighting to seize a momentary control
of the legislative machinery, to extort some special privilege at one
another’s expense by an act of government—i.e., by force.” 3 Inthe
mixed economy, each pressure group makes use of “anti-concepts” in .
its quest for political power, For Rand, “any ideological product of the
mixed economy...is a vague, indefinable, ap&roximation and, therefore
an instrument of pressure group warfare.” ** [Emphasis added] Rand
maintains that the internecine struggle among the rival groups of the
mixed economy leads to contemporary tribalism, where “loyalty to the
group” takes precedence over any other social rules. These groups are
not exclusively economic. Racist, xenophobie, and socio-economic cas-
tes perpetuate different forms of group loyalty; each is a manifestation
of the anti-conceptual mentality. 5

Thus, Rand makes the formal connection between psycho-epis-
temology and the domain of politics. But. the Randian schema goes
beyond mere politics. Rand recognizes that there are broadly opera-
tive hegemonic principles in social reality. She identifies those
“altruist-collectivist-mysticist” premises that underlie each aspect
of modern culture—including art, literature and music, family and
sexual relations, political, religious and educational institutions. In
her assessment of the “cultural bankruptey of our age,” the religious
right, and the state of American education, Rand views each as a
manifestation of anti-conceptualism. The anti-conceptual mentality
is the thread running through the fabric of statist society; it is
expressed in culture and religion as well as politics and pedagogy.
In fact, Rand’s evaluation of American education equally applies to
her view of contemporary statism. She writes that “the system is
self-perpetuating: it leads to many vicious circles.”

Given this inter-locking hegemony of statist structures, institu-
tions and processes, it is unfortunate that Rand failed to grasp the
radical implications of her analysis. Indeed, Rand’s resolution
amounts to an endorsement of a quasi-philosophical determinism.
Rand’s emphasis on the primacy of ideas in shaping history is an
outgrowth of her beliefin the centrality of human reason. Rand argues
that the battle for social change is primarily intellectual. She writes
that “politics is the last consequence, the practical implementation, of
the fundamental (metaphysical-epistemological-ethical) ideas that
dominate a given nation’s culture.” Hence, if men are taught the right
philosophy, “their own minds will do the rest.” 8

Yet, the Randian perspective in foto suggests that radical social
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change is far more complex. Rand’s understanding of systemic
inter-relationships indicates that the system itself perpetuates the
anti-conceptual mentality upon which it is based. Ideology and
power, culture and psycho-epistemology are inter-locked in a
hegemonic bond that seems to thwart any profound social change.
Given these organic inter-relationships, it is highly improbable that
education alone will deliver us from evil. Indeed, revolutions are
multi-dimensional. Struggle is both personal and political.

One of the political dimensions that Rand ignores is the nature
of class struggle. The Randian perspective lacks any structured
class analysis, and this is its chief weakness. Though class analysis
is central to the Marxian approach, it is not an exclusive Marxian
concern. Indeed, contemporary libertarians have reconstructed the
class analyses pioneered by Marx’s classical liberal predecessors.
Writers, such as Murray Rothbard, have begun to develop the
rudiments of a non-Marxist class analysis which draws upon the
insights of Austrian economics and revisionist history. Libertarians
identify those structural mechanisms which enrich certain groups
(or “castes,” or “classes”) more than others. The boom-bust cycle
perpetuated by government manipulation of the money supply is
one such mechanism. Militarization of the economy is another.
Each of these institutional devices provides an avenue of expropria-
tion which is bolstered by the power of the state.®8

Rand was not entirely ignorant of this structural bias. She believed
that the mixed economy was a new form of fascism. But Rand was not
entirely consistent in her condemnation of American statism, There
may be important reasons for this lack of consistency. It must not be
forgotten that Rand was among the first Russian dissidents. Her
virulent anti-communism may have led her to a glorification of the
American state in its efforts to contain Soviet expansion. In addition,
her romantic visions of American. business often prevented her from
embracing a more radical political assessment of the business
community’s historic role in the rise of contemporary statism.

These weaknesses in Rand’s perspective do not constitute an
indictment of the critique of ideology which I have attempted to
reconstruct in this article. It may be possible to link the Randian
critique to a more fully developed framework for class analysis, but
this theoretical endeavor would take me well beyond the scope of
the present essay.

Nevertheless, in its essentials, the Randian framework is radi-
cal. If it does not provide all of the answers, it compels us to ask the
fundamental questions. On this basis, Rand has made an important
contribution to contemporary radical social thought.
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ceptual mentality.”
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AGAINST LOMASKYAN
WELFARE RIGHTS

TIBOR R. MACHAN
Auburn University

“Once you give up integrity, the rest is a piece of cake.”
JR. Ewing, Dallas

In this brief discussion I wish to examine Loren Lomasky’s
defense of the followm% claim, advanced in his Persons, Rights, and
the Moral Community™:

If a person is otherwise unable to secure that which is neces-
sary for his ability to live as a project pursuer, then he has a
rightful claim to provision by others who have a surplus
beyond what they require to live as project pursuers. In that
strictly limited but crucial respect, bamc rights extend beyond
Liberty rights to welfare rights.[p. 1262

Lomasky states that the “thoroughgoing libertarian who
regards all restrictions of liberty as impermissible whatever the
grounds on which restriction is based will reject the claim that there

*Held at the December 1988 meeting of the American Association
for the Philosophic Study of Society, Washington, D.C.
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projects. Should that ability be placed in jecpardy by a
system of rights such that one can either continue to respect
others’rights or be able to pursue projects but not both, then
one would no longer have a rational stake in the moral
community established by that system of rights....[p.127]

From this it seems to me what may follow is just the thesis Mack
and I defend. In other words, from what Lomasky says it is permis-
sible on occasions to disregard the rights of persons. But it does not
follow from this that administrators of the legal system ought to do
so. The police, the courts, the legislatures, etc., have no reason to
grant welfare rights. Yet this does not imply that persons always
act in such a way that rights are decisive in what they will do.

Here is why the extension of the occasional permissibility of
the private disregard for rights to public policy is wrong. First, just
government has as its function to uphold (protect, maintain,
promote) broad principles of community life, not the exceptional
or emergency policies that may befall certain individuals. Second,
the rights individuals have cannot be in an irreconcilable conflict
with each other—because (a) rights claims are truth claims and
truth claims must be consistent with each other, given reality’s
character of not admitting contradictions or inconsistent state of
affairs or principles, and (b) to act under the guidance of general
political principles would not be possible if one set of them con-
tradicted another set—i.e., liberty rights vs. welfare rights. (I take
it that it is clear that if A has the liberty right to build and keep a
fortune through his or her honest effort and succeeds, then the
protection of this right is in practical conflict with protecting B’s
welfare right to some of this fortune.)

Let me now suggest why Lomasky falls prey to the theory of
welfare rights. He does so, I believe, because it is indeed true that
sometime—as he puts it, “in cases of extreme exigency’—one may
steal from others. But this does not show that one has a right to
(some, even if ever so little of) the property of others. Rights are
precisely general political principles, not principles guiding bits of
rare actions individuals might have to take.

Admittedly—and this is where I think Rothbard is mistaken—
not all normative principles are equal. Some are fundamental, some
are virtually universal, while some may be rather specifically
applicable. Aprinciple of human conduct as such is going to be more
fundamental than a principle of human political conduct. And while
the agency established and committed to upholding the latter ought
to take those principles as absolute within the context of politics,
people in general need not do so, especially when they find them-
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law for ‘Good Samaritan’ (or, perhaps better, ‘Minimally Decent
Samaritan’) legislation” (p.128). This follows from the above argu-
ment for welfare rights, since rights are just what governments are
supposed to protect.

Now if my rejoinder is sound and all that Lomasky has shown is
that there are emergency case that support some persons’ disregard
for rights, the welfare statist conclusion just does not follow. Oneneeds
to show that these exceptional cases create rights to services.

Of course, from a social contractarian position on rights, there
may be reason to think that Lomasky has a point. If rights are mere
strategic vehicles to get what one wants, then if a certain type of
right won’t do this trick, some other type will have to be introduced.
So heis right from within such a contractarian viewpoint that what
individuals require “is primarily liberty, but that fact does not rule
out the need for a safety net that captures extreme cases”(p.128). A
similar conclusion would seem to me to follow from a utilitarian
theory of rights—see, for example, Russell Hardin’s position in his
“The Utilitarian Logic of Liberalism.”

But are rights grounded on social contract alone? Well, one might
think so from reading the bulk of Lomasky’s book. Yet at the end he
does maintain that even though “the fact of commitment itself creates
personal value,...such personal value rests on a foundation of preexis-
tent impersonal value” (p.241). So Lomasky says “a rational agent is
not merely someone good at getting what he wants; he is someone who
wants what is good to get” (p.241). It seems to me, then, that there is
more to Lomasky’s view than even a strong contractarianism that
rests merely on commitment. There is, behind the commitment,
objective value that is worth being committed to.

But once we begin with objective value, we must also do justice
to certain ontological or metaphysical principles—e.g., the law of
non-contradiction. Thus it seems to me that even from his own
framework Lomasky cannot tolerate that his instrumentally con-
ceived basic rights come into fundamental conflict with one another.
Yet welfare rights and liberty rights do just that. If T have the liberty
right to pursue my projects, based on the objective value of pursuing
some projects that I ought to commit myself to pursue, then some-
one else could not also have the welfare right to violate my liberty
right. And welfare rights would easily enough violate liberty rights.

Consider that a person in dire need for medical care has a
welfare right to such care from those who can provide it. Another
person is a doctor who has the skills to provide the medical care but
has a serious project he is pursuing at the time which he also has
the liberty right to pursue. One or the other right must give. To put
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In Persons, Rights, and the Moral C'ommunity,1 Loren Lomasky
develops a general theory of basic rights and traces some of the
implications of the theory for various contemporary controversies.
. The implications of the theory are for the most part liberal, in the
classical sense of the (much abused) term. Even where riot per-
suasive, the conclusions Lomasky draws are interesting and
provocative. My interest, however, is the “derivation of basic rights”
that is meant to support many of the political conclusions of the
work. If Lomasky succeeds in his derivation, then this part of his
work alone is a significant contribution to moral theory. I shall,
then, critically examine the derivation of basic rights.

A project is an end that “persist[s] throughout large stretches
of an individual’s life and continue[s] to elicit actions that establish
a pattern coherent in virtue of the ends subserved.” (p.26) Projects
give persons’ lives a certain structure and coherence they would
otherwise lack. People, Lomasky convincingly argues, are project
pursuers.
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derivation of basic rights; a causal (e.g., sociobiological) explanation
of other-regarding sentiments does not provide a justification of
these sentiments, much less a justification of rights. What it does
show is that humans are capable of respecting the rights of others;:
thus “A necessary though not sufficient basis for grounding rights
has been uncovered.” (p.63)

I concur with Lomasky’s claim that humans are charac-
teristically moved by the needs of others. The contention is true,
and I think that moral theories ought not to begin with assump-
tions that deny its truth.* I shall, however, make two critical
remarks about the first argument or part of Lomasky’s deriva-
tion. If all that is established by the altruism characteristic of
humans is this necessary condition for the respect for rights,
then it is unclear why Lomasky regards it as one of three possible
paths to his conclusion that persons have certain basic rights. At
most it establishes only one, amongst many necessary conditions
for his conclusion.

More importantly, it is not clear that altruism is a necessary
condition for respect for the rights of others. That depends only how
we understand such respect, and this is an important matter.
Lomasky notes (and I quote at length),

If it is the case that people ought to acknowledge and
respect the rights of others, then it must be true that people
generally can respect the rights of others. They can do so
only if the recognition that others crave moral space within
which to carry out their projects will somehow provide a
motivation to cede that space. (p.63)

This will not be possible if psychological egoism5 is true.

What constitutes respect for the rights of another? Let us dis-
tinguish between what might be called intensional and extensional
respect for rights. Suppose that Albert has a right to do x and that
Beatrice has a correlative duty to refrain from interfering with
Albert’s doing x. Suppose that Beatrice cares about Albert and so
refrains because she so cares. Then Beatrice has respected Albert’s
right only extensionally. Suppose that she doesn’t care about him,
that she is indifferent or unconcerned abiout his interests; nonethe-
less she refrains from interfering with his liberty to do x because
she believes that she is so obligated. Then Beatrice respects Albert’s
right both extensionally and intensionally.

If respect for rights is to be intensional as well as extensional,
then the altruism characteristic of humans is not a necessary
condition for respect for rights. For such altruism only motivates






Lomasky’s Derivation of Basic Rights 90

agent above (D,D) or “universal defection”, but each agent ranks
“unilateral defection” in the first place. In a single-play and in a
variety of repeated-play or iterated PDs, the rational strategy is D
and the outcome is universal defection. But another outcome,
universal cooperation, is ranked by each agent above the outcome
achieved by rational action. The problem is familiar to all contem-
porary moral and political theorists.!®

Lomasky argues that no solution is available “from a starting point
of nakedly egoistic agents for whom all value whatsoever is personal”
(p.69). As he argued above, humans are not egoists. I do not under-
stand the point here. For the denial of egoxsm certainly does not entail
the denial that all value is personal 4 More importantly, the PD does
not require that agents be egoists in the sense characterized by
Lomasky. All that is required for agents to find themselvesin a PD
is for them to rank the various outcomes in the usual manner;
whether their rankings are self-regarding or other-regarding,
whether they are based on subjective or objective values, whether
they presuppose 1%ent-relatnve or agent-neutral standards of
value is irrelevant.

In any case, Lomasky appears to argue that the situation in
which agents find themselves in the absence of basic rights is not
that of g single-play PD. The analysis that he defends has agents
repeatedly interacting. Readers may conclude that the situation is
essentially that of a repeated or iterated PD. But I think that this
would be an incorrect interpretation of Lomasky’s analysis. 1611
repeated PD, agents find themselves in a series of PD. Lomasky’s
agents, by contrast, find themselves repeatedly interacting, albeit
in situations that gradually change as they interact. What is novel
about Lomasky’s analysis is that he suggests that rational agents,
capable of other-regarding sentiments, will empathize with those
with whom they interact; further, cooperative behavior elicits in-
creased empathy. 17 Thus, cooperative interactions lead agents to
change their rankings of the outcomes and eventually to come to
prefer cooperation to defection (or rather, to prefer cooperative
outcomes to non-cooperative ones). 18 The result may be the
“rudimentary mutual acknowledgement of moral space...[that is]
the result of a natural process in which project pursuers confront
each other and achieve a modus vivendi.” (p.74).

To summarize my interpretation of the third argument: rational
agents who are moved by the needs of others may find that their
rankings of outcomes change as they interact with like-minded
agents and that they come, by empathizing with others, to prefer
cooperation (C) to unilateral defection {D). Repeated interactions
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to non-moral reason suffice at every point to do what appeals to
Lomasky’s “obligations” do, given that the latter are never able to
secure comphance with constraints that would have one refrain
from pursuing one’s most preferred out\vomes

The usefulness of the single-play PD?!isthatit illustrates, with
unyielding clarity, the problem posed by accounts of obligation such
as Lomasky’s. Let us understand a preference to be a ranking of two
outcomes: to say that outcome x is preferred (by someone) to y is to
say that itis ranked (by that person) higher than y. Preferences can
be self-interested, but they need not be, in this sense of ‘preference’.
Suppose that we are able to determine how two agents rank a
number of outcomes (the feasible set) in terms of their ends, values,
tastes, desires, sentiments, and the like, excluding only their moral
principles and moral values. Let these rankings be based on objec-
tive and/or impersonal (or agent-neutral) value. Suppose that our
two agents find themselves in a situation characterizeable as a
single-play PD, given their preferences. Suppose that they realize
they find themselves in such a situation. In order to achieve the
cooperative outcome (where each chooses C), they invoke a moral
device, promising. They promise to one another to choose C.
Promises create obligations. Let us understand the obligations
created by promises to bind promisors to do something, whether or
not so acting best satisfies their non-moral preferences as charac-
terized above. Agents capable of so acting will be able to cooperate
in single-play PDs. Lomasky’s agents will not. I would claim that
this shows that Lomasky’s agents do not have available to them the
resources of moral obligation.

Thirdly, it would appear that the account of agents as project
pursuers does not play an essential role in the derivation of basic
rights. (This makes me unsure of my interpretation of the argu-
ment.) The assumptions that appear to be doing the important work
are (1) the claim that humans are not purely self-interested and (2)
the claim that people come to take an interest in the interests of
those with whom they interact, especially if the latter are coopera-
tive. Both of these assumptions seem to be true. And they are what
make Lomasky’s argument original. However, if the conclusion
about respect for rights follows, it would seem te do so inde-
pendently of the assumption that agents are project pursuers. The
assumption is used to establish partiality (p.27) and presumably

“conflict (p.47). But presumably many other features of agents
establish this. Further, the fact that people pursue projects does not
entail that the only values that move them are those provided by
their projects. Thus an understanding of the projects of agents
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inherent or agent-independent value. 1 suspect that perspective (agent-
relativity vs. agent-neutrality) and independence of subjective ends (in-
herent vs. “subjective”) are being conflated. Insofar as this is possible, 1
leave these issues to Eric Mack’s discussion.

3. The set of moral rights is a proper subset of that of basic rights
(pp.101ff). We may, however, suppose that the latter are moral rights in
the sense that they are rights granted by morality. Lomasky’s unusual
terminology may mislead. '

4. I argue elsewhere that contractarian theories of justice should not
assume that people are self-interested. If, despite appearances,
Lomasky’s theory is not contractarian, my arguments nonetheless sup-
plement his contention. See “The Relation between Self-Interest and
Justice in Contractarian Ethics”, Social Philosophy & Policy 5, 2
(Spring 1988): 119-153.

5. Lomasky characterizes psychological egoism as the thesis that “nothing
can possibly move a person to action except desires for his own personal
well-being” (p.63).

6. (Oxford: Clarendon Press, 1970).

7. 1 might note that I find it somewhat odd to invoke an argument made
almost two decades ago by Nagel when the consensus in the field has been
for some time that the argument fails and when Nagel himself no longer
appears o endorse it. Had Lomasky clearly set out and defended Nagel’s
position, the matter would be different.

8. This conjecture is supported by Lomasky’s claim at the end of the
“tripartite derivation” that “it has been claimed that moral space will be
fenced off through individual’s [sic] exercise of a practical reason that
recognizes both personal and impersonal value” (p.74).

9. On these matters | am in agreement with Eric Mack. It is important to
understand that one may deny that there are agent-neutral values without
denying that (some) values are inherent (or agent-independent). Further,
one can deny that values are agent-neutral as well as inherent without
denying that value-judgments are objective, that is, Judgments whose
truth-values can be ascertained.

10. I make this point in an unpublished essay, “Agent-Relative Value, a
Problem with Justice, and Contractarian Ethics”.

11. An interpretative problem is created by the text’s not clearly indicating
the beginning of the presentation of the third argument. I take it that one
of the paragraphs in the second half of p.65 introduces the third argument,
although I am not certain. I hope that my understanding of the argument
is not affected by this problem.

12. I do this in part because 1 am not sure that Lomasky’s three strategies
are logically exhaustive, as they must be for the sort of game-theoretical

conclusions that he wishes to draw. I do not believe that my recasting of
his argument adversely affects its cogency.

13. The matrix for a 2 x 2 Prisoners’ Dilemmas is as follows:
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because of the problem posed by coalitions (p.77), but the argument is
insufficiently formal to be able to argue this here.

20. Atwo-person Assurance Game isrepresented in the 2X 2 matrix below:

Beatrice
C D
13,1 4,2
Albert
2,4 13,3

(where 1> 2> 3> 4).

21. Or of a variety of repeated-play PDs, such as finite series of PDs, where
the agents know when the series terminates.

22. The criticism here is very similar to that commonly made of Hobbes,
that he lacks an account of moral obligation. It should be emphasized that
this criticism in no way depends on construing moral obligations as
categorical imperatives in Kant’s sense.

Inresponse to this criticismsitis often said that cooperation in one-play
PDs is uninteresting as we never or rarely find ourselves in such. This
response has always struck me as inadequate. For one, it may be that we
rarely find ourselves in one-play PDs simply because we do whatever we
can to avoid them, and we might do this because we in fact are agents that
find it rational to choose D whenever D is the dominant act (or strategy).
Secondly, D is the dominant act (or strategy) in a variety of iterated PDs;
if Carroll’s theorem (see note 14) is significant, then it is only in infinite
iterated PDs that cooperative equilibria can be expected. Surely the prob-
lem posed by PDs cannot be so easily dismissed.

23. It must be that this account of agents is to determine either the form
(basic rights) or the content (certain rights) of the “moral space” that is
defended by Lomasky. I would not think it necessary for this purpose;
James Buchanan and David Gauthier each defend rights theories without
appealing to such a view of agents. See Buchanan’s Limits of Liberty
(Chicago: University of Chicago Press, 1975) and Gauthier’s Morals by
Agreement (Oxford: Clarendon Press, 1986).

I might note that references to the Limits of Liberty are not to be found
in Lomasky’s book, which is surprising given how similar the theories are
in so many respects. Morals by Agreemeni is reviewed by Lomasky in
Critical Review 2 (Spring/Summer 1988): 36-49. Lomasky is skeptical
about Gauthier’s theory, as he believes that “Gauthier’s understanding of
rationality and morality are both too straitened to explicate adequately
what it is for someone to be a rational, moral person.” This criticism of
Gauthier is ironic give my similar criticism of Lomasky (which Gauthier
would probably endorse).

24. These resources are also present in Gauthier’s revisionist account of
practical rationality as “constrained maximization”. Lomasky appears to
be mislead as to the nature of Gauthier’s theory by focusing on the latter’s






THE RIGHT TO PROJECT
PURSUIT AND THE HUMAN
TELOS

DOUGLAS B. RASMUSSEN
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Loren E. Lomasky in Persons, Rights, and the Moral Comm unity1
has written an important and yet problematic defense of in-
dividualism. His defense is important because he makes progress
in showing why there needs to be an irreducible moral concept of
“rights.” His defense is problematic because he argues that the
justification of rights depends on the existence of ultimate value
that is independent of human preferences or desires.?

According to Lomasky, human beings need rights3 because they
are individuals, and a crucial feature of being an individual is that
one has ends which are unique and bound up in a person’s very
identity. These ends provide the individual, and only the individual,
with a reason for doing something, They are not transmissible to
others. The value of these ends may be based on nothing more than
an individual’s commitment to them and is not necessarily objec-
tive. Lomasky calls these ends personal projects and describes them
in the following way:

Projects clash with impartiality. To be committed to a long-
term design, to order one’s activities in light of it, to judge
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people’s status as project pursuers is not protected? Lomasky
claims that the objective value of being a project pursuer is presup-
posed by the personal value that accrues to me as I pursue my
project. If this is true, however, there secems to be a problem. Can
rights have the “deontic” force Lomasky wants-them to have, that
is, can they be a moral side constraint on attempts to do good and
avoid evil, and yet, in terms of a deep justification, be based on
objective value? How can some activity or project whose value is
based on nothing more than a person’s commitment to it and which
may in fact not promote the objective value of being a project pursuer,
be made untouchable if the justification for keeping that activity so
protected is the objective value of being a project pursuer?

In what follows I will first consider Lomasky’s understanding of
the problem of reconciling basic rights with a deep justification that
is based on objective value together with his insights as to how a
solution to this problem might be found. Second, I will argue that
the beginning of a reconciliation of rights and objective value is
found in a conception of ultimate value whose nature is both
objective and individual, but not impersonal, subjective, and, most
importantly, unrelated to human agency. It will be argued that an
Aristotelian” or, if some prefer, a quasi-Aristotelian, inclusivist con-
ception of the human telos fits such a conception of value and provides
a possible foundation for the rights Lomasky seeks to defend.

I

Lomasky realizes that the liberal desire to recognize the in-
dividual as sovereign with respect to his own ends cannot require
that a liberal regime be neutral regarding all ends that individuals
might choose to pursue.

No political order can vest in private individuals complete
discretion to seek value wherever they choose. There will
always be those for whom nothing is more charming than
bashing heads, and neutrality towards that kind of end
would be ludicrous. It is tacitly assumed that liberal
neutrality ends where violation of rights begin, and that a
hands-off policy is appropriate only towards rightful ac-
tions. But once it is admitted that not everything is per-
mitted, why should the line be drawvm at rights violations?
Why should not it be the business of the state to promote
what is right rather than merely respect for rights?6

There are, of course, many practical objections to the state taking
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choices are, ex hypothesi, not going to result in the realization of his
good and so protecting these choices is not necessary for his realizing
his good. Trying to base the right to project pursuit on self-directedness
being the necessary means to a life of virtue is not going to work.
Henry B.Veatch has expressed this viewpoint clearly. “A
person’s rights are strictly conditioned upon that individual’s life,
liberty, and property being the necessary means of his living wisely
and responsibility and of hls becoming and being the person that a
human being ought to be.” Thus if one engages in conduct that is
not, to use Veatch’s terms, perfectlve of one’s nature, then one would
not have a right to engage in such conduct. “The actions that he
takes and the conduct that he pursues are then no longer right at
all; nor can his natural right to life, liberty, and property be said to
entitle him to live in the way he has foolishly and unwisely chosen
to do. In other words, that one should abuse one’s right [viz., engage
in nonperfective conduct] must not itself be taken to be right, or
even one’s right in any strict sense.”™ Government would not in
virtue of a right possessed by an individual, then, have any duty to
refrain from interfering with a person’s nonperfective behavior. For
Veatch, rights are not an irreducible moral concept. A person’s right
to X-ing is but a short hand for saying two other things: (1) it is
right that the person X’s, or X-ing is necessary to Y-ing which is
right for the person to do, and (2) in virtue of the rightness of X-ing
or X-ing being necessary to do what is right, say Y-ing, others
(somehow) have the duty not to interfere with a person’s X-ing.

I

If an irreducible right to project pursuit is to be based on
objective value and if the liberal claim that the state should not use
its coercive power for directly promoting virtue but only for rights-
protection is to be defended, the relationship between self-directed-
ness and what is of objective worth needs to be more intimate and
vital than has so far been conceived.

What follows is an account of the huran good that I believe will
prove helpful to the defense of the right to project pursuit. This
account is of Aristotelian inspiration. It holds that human flourish-
ing or living in accordance with virtue to be the human telos and
thus the ultimate, objective standard of value. It makes the follow-
ing claims about the character of the human telos:

(a) The human zelos is “the most final end and is never
sought for the sake of anything else because it includes all
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Self-directedness or autonomy is, therefore, no mere means or
necessary condition for human flourishing. Rather, it is the central
necessary feature of human flourishing which is and indeed must
be present in all other activities which constitute the human good
that is human flourishing,.

According to this conception of the human good, self-directedness
is not only necessary for human flourishing to exist; self-directedness
is necessary for human flourishing to be human flourishing. It is not
external to the essence of human flourishing, but is the very form,
the only form, in which a life in accordance with virtue (human
flourishing) can be lived. In other words, if I am not the author of
the activity, that activity is not good or right for me even if it should
nonetheless be true that ifT were the author of that activity it would
be good or right for me.

Since the human telos is an inclusive end, one can know that
certain activities are good or right for man by an analysis of the
nature of human flourishing and not by merely appealing to
whether the consequences of following these activities will promote
the natural end. An Aristotelian conception of the good does not
require a consequentialist theory of obligation. Thus, the moral
justification for the protection of one’s self-directedness is not
merely consequentialistic in character. Yet, since self-directedness
is the very form in which human flourishing exists, neither is the
protection of it to be morally justified in the manner by which the
practice of a constituent virtue is morally justified—namely, by the
obligation to live a life in accordance with virtue. Letting the moral
justification for protecting someone’s self-directedness rest on the
duty to perfect one’s nature would make the justification for protect-
ing self-directedness dependent on whether the exercise of this
power in a particular situation was morally appropriate. If this
were so, then the liberal’s traditional worry about finding a prin-
cipled basis for legal tolerance of activities that are not authenti-
cally good would be well-founded. How could there by any moral
justification for legal tolerance of morally inappropriate conduct if
such tolerance is based on a theory of the human good? There has
been ample theoretical reason for liberals to traditionally avoid
accepting the claim that there is a human zelos.

However, if self-directedness is the one and only form in which
human flourishing exists, that is, if virtuous life must be self-directed
life, then the moral justification for protecting self-directedness is
much different than has so far been conceived. What many advocates
of natural end ethics have failed to realize and what some liberals
come very close to seeing but do not quite see is that to hold that the
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that the human good is not some Platonic form. The good of any
human being is to that human being as act is to potency, and since
the actuality of a human being is but the actuality of that human
being’s very potentialities, the good for a human being is not
something abstract. One has potentialities not only in virtue of
what one is but also in virtue of who one is. Indeed, human beings
cannot actualize their specific potentialities except through an
actualization of their individuative potentialities. The human good
neither exists apart from the choices and actions of individual
human beings nor independently of the particular “mix” of the
goods that the individual human must determine as appropriate
for his circumstances.

Does this mean that this Aristotelian conception of the human
telos does not provide any unequivocal guidance regarding human
interests? This depends, of course, on what it means for there to be
“unequivocal guidance regarding human interests.” If, on the one
hand, it means that there is no common set of virtues that all
human beings need to possess and follow if they are to find fulfill-
ment, then the answer is “no,” because if an Aristotelian conception
of the human good means anything, it is that there are certain
virtues with which all human beings, simply because they are
human, need to conduct their lives, If, on the other hand, it means
that what the virtues which constitute human flourishing call for
in terms of concrete action can vary in the lives of individual human
beings, then this is not saying something which is inconsistent with
this conception of the human good, but indeed something required
by it. As Henry B. Veatch has observed regarding the doctrine of
the mean, “the whole point of the doctrine of the mean is that in the
very nature of the case it will be related to the particular situation,
the principle being that how we feel and react to a situation should
not be a mere uncritical and undisciplined response, but rather the
sensible and intelligent reaction which the particular situation calls
for.”16 We may conceptually distinguish between the potentialities a
human being has in virtue of what and who he is, but they are never
separate in the individual human being., Though it may not have
always been recognized, there is plenty of room for pluralism and
diversity within an Aristotelian conception of the good.

Though the human good is indeed objective and universalizable
and something all men are obligated to pursue according to an
Aristotelian conception, it is instructive to note that the principle
of universalizability need not be interpreted so as to require that
none of the individuative features of human beings be allowed to
impinge on our moral reasoning. It must be remembered that the
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autonomy of each so as to allow for the possibility that each may
flourish in his own unique way—that is, pursue personal projects.

According to this Aristotelian conception of the human good, the
legitimacy of an irreducible moral concept of “rights” is founded on
the moral propriety of individualism or pluralism and a principled
commitment to human flourishing which recognizes the need for
producing a compossible set of moral territories, what Nozick calls,
“moral space,” consistent with the diversity of human flourishers.
Rights are the principles used to create a legal system which defines
a set of compossible territories that provide the necessary so-
cial/political condition for the possibility that individuals might
carry on a life in accord with virtue. They establish the legal limits
in which pluralism may express itself in relation to others. They
provide the moral side constraint on attempts to promote good and
avoid evil that would require using persons for purposes to which
they have not consented. So construed, rights are nothin%Iess than
the social and political expression of human flourishing. 8

1. (Oxford: Oxford University Press, 1987).

2. Lomasky states: “If all value reduces to preference, then there can be no
reason at bottom to prefer one thing to another....No meaningful content
could be found to the proposition that satisfying desires is better than not
satisfying desires. For if the good for a person just is, definitionally, his
getting what he happens to desire, then to assert that satisfaction of desires
is good (and dissatisfaction of desires is bad) is logically equivalent to
saying that getting what one desires is getting what one desires (and not
getting what one desires is not getting what one desires). Arid tautologies
can do no justificatory work....If there is no value antecedent to desire, then
the desire for X i desire for the valueless, and satisfaction for the desire
for X is valueless satisfaction.” Ibid., pp.251-252. Regarding what Henry
B. Veatch has called the “Euthyphro test,” Lomasky would seem, then, to
hold that X is not valuable because it is desired, but rather desires are for
the sake of what is valuable.

3. Though Lomasky does make some provision for positive rights minimally
conceived, I am only concerned with his-argument for, what rights theorists
call, “basic, negative claim-rights.”

4. “Personal Projects as the Foundation for Basic Rights,” Social
Philosophy & Policy 1 (Spring 1984): pp.40-41.

5. I use this term to designate a broad tradition rather than an individual.
It includes such diverse thinkers as Thomas Aquinas, various contem-
porary Thomists, Henry B. Veatch, Ayn Rand, Alasdair MacIntyre, Jacques
Maritain, John Finnis, David Norton, and the like. In other words, this
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I
Douglas B. Rasmussen
“The Right to Project Pursuit
and the Human Telos”

There are two strings to Professor Rasmussen’s bow. The first
is the response of a sympathetic critic: sympathetic in endorsing
rights protective of individuals’ project pursuit but critical of the
strategy employed in Persons, Rights, and the Moral Community
(hereafter PR&MC) to undergird them. The second string is
affirmation of an Aristotelian human telos for which self-direc-
tedness is a necessary constituent and from which strong liberty
rights fall out. There is much that I find attractive about
Rasmussen’s approach, but I doubt that the road to rights is as
smooth as he suggests. I begin by spelling out what I see as
obstacles along the way. The argument of PR&MC was con-
structed as a deliberate attempt to evade those obstacles. T will
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you believe that rights are not simply handy rules of thumb in
the service of maximization, then you are committed to defending
the side constraint view in preference to the maximization view.
That is what I attempt in the book, and I assume that it is also
Rasmussen’s position. The problem is that his Aristotelian argu-
ment provides no obvious basis for taking that position. In fact,
I am strongly inclined to believe that an unfortified Aris-
totelianism will give the nod to maximization. I shall sub-
sequently offer circumstantial evidence to that effect.

What, from the perspective of Rasmussen’s version of an
Aristotelian telos is wrong with the exercise of paternalism?
Well, for starters we can say this: a life of constant paternalism
by one’s “betters,” perhaps by a coterie of Philosopher-Kings,
would be intolerable for the readers of this journal. It is the life
of a slave, and although Aristotle holds that there do exist
natural slaves, they are hardly a model of human flourishing.
That, though, is not the point. Rather, the question that must
be addressed is this: what is wrong from the Aristotelian
. perspective with a little paternalism—or even with a great deal
of paternalism—just so long as its long term product is more
self-direction exercised by the individual in question? So far as
I can see, nothing.

The best life, all else equal, is one of uninterrupted self-direc-
tion. That, indeed, is the sort of life an Aristotelian might charac-
terize as “godly.” However, the divine state is not ours to attain.
The currency in which we reckon our successes is the coin of more
and less. More self-direction is better than less. Therefore, pater-
nalism is, in principle, entirely justified. I say “in principle” be-
cause, of course, we can present a long list of ways in which
well-intended paternalistic intervention can go awry. We need
merely borrow the list from J.S. Mill. I cannot recommend such
borrowing because interest on the loan is reckoned in utiles. The
problem is to find an approach that does not presuppose the
consequentialist maximization we are trying to evade.

Similarly, a permission or even duty to sacrifice one person’s
self-directedness for the sake of salvaging several other people’s
self-directedness also seems to be entailed by this Aristotelian
line. There is a response that will naturally suggest itself to an
Aristotelian. It is to object on grounds of justice to a sacrifice of
one for the many. In effect, that is to endorse an understanding
of justice in which it figures as a side constraint, specifically a
side constraint against trading off one person’s good for other
people’s good. As an exponent of rights as side constraints, I am
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The short answer—and I must now keep it short—is that in-
dividuals have reason to adhere to a standard of mutual noninter-
ference, and that this reason has (virtually) nothing to do with
their judgment that other people’s projects are objectively valu-
able, that their exercise of self-directedness is necessary to their
attainment of the human good. Instead, it has (almost) every-
thing to do with the fact that, from the perspective of in-
dividuated practical reason, one has reason to demand liberty to
pursue the ends that one takes to be constitutive of a meaningful
life for oneself. I say “takes” because whether one in fact has
reckoned well or ill is irrelevant to the fact of one’s commitment to
those ends. They are simply the ends one has and, as such, they
will present themselves as worth fighting to preserve. Because
practical reason is essentially individuated across persons, your
rational stake in seeing to it that I hew to what you believe to be
the Good, the True, and the Beautiful is less than your stake in
seeing to it that you are able to serve those ends. This is, admit-
tedly, more Hobbes than Aristotle. It is not, I believe, coincidental
that Hobbes is the father of liberal political theory and Aristotle, -
despite his many achievements, remains distant from liberalism.

As both Rasmussen and Mack note, I do concede in the final
chapter of the book that a system of rights responsive to the
claims of personal value ultimately rests on a presupposition of
impersonal value. It does so, however, not in the way that a
theorem rests on the axioms from which it is derived. We do not
deduce our projects from an antecedently held theory of the good.
However, to regard one’s projects as legitimately directive for
oneself, one necessarily takes them to be more than appetites,
that is, more than an expression of the desires with which one
happens to be blessed or burdened. Rather, one regards one’s
projects—and thus oneself—as controlled by a good which one
has rightly apprehended. Project pursuit is to desirous craving
as perception is to hallucination. Of course, individuals do some-
times confuse their fantasies with reality. The point, though, is
that unless one takes what one experiences as a veridical repre-
sentation of the way things are, one will not judge that the
experience provides adequate grounds for belief, Similarly, unless
one is convinced that what one values represents with tolerable
accuracy what genuinely is valuable, one will not hold that these
valuations provide adequate reason for action.

Suppose you knew that tomorrow when you awoke you would
loathe that which you now prize, esteem that which you now
scorn. However, you will be at least as capable tomorrow of
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definition, that which is valuable for some particular agent. How-
ever, two distinct interpretations of that characterization come
readily to mind. It may pick out that which the agent takes to be
of value, such as my taking it to be of value that I receive rare
lamb chops for dinner. Alternatively, it can be construed as that
which is of value for someone, whether he takes it to be valuable
for himself or not. In this second sense, my health or honor may
be of agent-relative value for me although I am delighted to
jeopardize my health by eating those cholesterol-laden lamb
chops and think that “honor” is a sorry relic of antediluvian moral
codes.” Clearly, the two senses of ‘agent-relative value’ not only are
different but may conflict: that to which I am wholeheartedly
devoted may be very bad for me, and nof, just instrumentally. More
confusing still, they can give birth to a third, hybrid sense of
agent-relativity: V is a value of magnitude M for P if, in virtue of
P's commitment to V, V therefore is of value M for P, although,
absent such commitment, V would either not be of value for P or
else would be of only lesser value than M for P.I believe this to be
an extremely important species of agent-relativity but will not
argue for that position on this occasion.

As I said, because of the potential for ambiguity I refrained in
PR&MC from characterizing value as “agent-relative” or “agent-
neutral.” Instead, I distinguished between “personal” and “imper-
sonal” value, meaning by the former that value which is conse-
quent upon an agent’s commitments taking the particular form
they do. That, though, is to fall into an ambiguity between the first
and third senses of ‘agent-relative’. What is worse, on several
occasions, especially in the final chapter, I employed ‘objective
value’ as a synonym for ‘impersonal value’. However, agent-
relativity in both the second and third senses are properly held to
be “objective” in a non-deviant use of that slippery term. Mack, and
also Christopher Morris, call me up on failing to make the neces-
sary distinctions, and I am prepared to plead guilty. On some
future occasion I would like to draw many such distinctions and
try to work out their consequences, but this is not that occasion,
Instead, I shall address just one of the issues Mack puts on the
table: interpersonal transmission of rational motivation. Does, say,
the fact of someone’s awareness that I am in great pain thereby
constitute a reason for him to do anything?

-Mack admits that it may. My groaning may interrupt his
enjoyment of Hollywood Squares. More centrally: “Because I am
near to him and he is a person of normal sympathies, his sympathy
extends to me and he is discomforted by my suffering [Mack,
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do not, in themselves, afford me reason to do anything. Of course,
when coupled with other circumstances, they might. I may believe
that Wednesdays are terribly unlucky or loathe designer jeans, If
so, I could have reason to cower under my covers all day or throw
an inkwell at Brenda. But then it is the special belief or loathing
that carries the motivational weight. If you ask me why I am
trembling under the bed sheets, and I answer, “It’s Wednesday,” it
would be entirely proper for you to respond, “So?” However, if you
asked me why I provided the suffering individual a dose of mor-
phine, and I told you that it was because he was in excruciating
pain, it would be remarkably obtuse of you not to understand me
as having provided a full explanation of my action. If you are
puzzled about why someone else’s pain should count more for me
than the initials on someone else’s jeans, one of us has missed
something important.

It is open to Mack to respond that the difference between
these two cases represents nothing more than a difference in
degree of statistical likelihood: many people are disposed to
respond to others’ suffering while very few are terrified by Wed-
nesdays. That is why we don’t need the background conditions
spelled out to us in the former case but do in the other. I find this
response distinctly unilluminating. It does not illumine because it
declines to consider that there may be some further and more
revealing fact behind the statistics. Specifically, it does not ac-
knowledge that there may be a reason—and not merely a cause—to
explain why we are disposed not to take another’s pain as motiva-
tionally inert. Against Mack, I maintain that the best explanation
we can give for this statistical regularity is that we recognize that
the sufferer’s pain is a misfortune for him, and that in virtue of
our correctly apprehending its badness for him we thereby under-
stand that we have (some) reason to disvalue the occurrence of the
pain, and thus (some) reason to take action to alleviate it.

Admittedly, this is not a knock-down deductively valid argu-
ment. It is rather of the form of an inference to the best explanation.
You may be unpersuaded, believing instead that a better explana-
tion is that others’ pain is to be accounted on the model of squealing
chalk. I think that is wrong. More to the point, I suspect that such
an account conflicts with other things that you believe, at least if
you are among those possessed of “normal sympathies.”

If squealing chalk drives you up the wall, then you would do well

" to extinguish the reaction. That portion of your life conducted in
proximity to blackboards would be more pleasant, and at no epis-
temic loss to you. That is, extinction of the chalk response would
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has no implications for one’s ends but only for the justifiability of
deontic constraints governing how they may be pursued. I have at
least as much difficulty making sense of deontic constraints entire-
ly divorced from judgments of value as he does with making sense
of agent-neutral values. I therefore redirect my incomprehension
away from Mack toward Morris.

III
Christopher M. Moris
“Loren Lomasky’s Derivation of Basic Rights”

£

Christopher Morris asks, “What constitutes respect for the
rights of another? [Morris, p.88]” and then offers us a useful
distinction between intensional and extensional respect for rights.
He writes:

Suppose that Beatrice cares about Albert and so refrains
because she so cares. Then Beatrice has respected Albert’s
right only extensionally. Suppose that she doesn’t care about
him, that she is indifferent or unconcerned about his inter-
ests; nonetheless she refrains from interfering with his
liberty...because she believes that she is so obligated. Then
Beatrice respects Albert’s right both extensionally and in-
tensionally [Morris, p.88].

I suspect that this does not quite succeed in stating the distinction
that Morris intends. Suppose that Beatrice refrains from interfer-
ing with Albertbecause she solemnly promised Clarence, whom she
admires and would hate to disappoint, that she will leave Albert
_alone. Beatrice’s noninterference can then be explained as conse-
quent upon her sense of obligation and therefore, on Morris’s
definition, is intensional. However, that would seem to be the wrong
kind of obligation to establish the distinctively moral basis of
respect for rights that Morris believes to be requisite. There are two
respects in which he might claim that it is deficient. First, it
mislocates the ground of the obligation by placing it in Beatrice’s
relation to Clarence rather than her standing vis-d-vis Arthur. And
second, it leaves her compliance a matter of altruism, albeit with
respect to Clarence, not Arthur, rather than the product of a
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proceed further with hypothetical Morris exegesis. Instead, I shall
try to state how I prefer to confront the dilemma.

I am, as I stated earlier, pessimistic concerning the prospects of
any account of rational motivation that does not ultimately rest on
agents’ considerations of value. Therefore, I am obliged to concede
that whatever moral motivation 1is, it too is necessarily grounded
on whatever it is that individuals have reason to acknowledge as
valuable. Critics who hew to a Kantian line can then charge that
this is to abandon what is distinctively moral about a certain subset
of our motivations. Quite possibly they are correct; two centuries of
post-Kantian philosophy may have rendered this a linguistic truth
about how the term ‘moral functions in, at least, the idiolect of a
certain segment of the academy. If so, I would respond: all the worse
for morality. It may be a fit subject for noumenal egos but not for
us lesser folk. I suspect that, in this respect, Rasmussen and
Machan stand closer to my approach than they do to that of Mack
and Morris. . .

That is not to maintain, of course, that one has reason not to
invade the moral space of someone else if and only if one stands
toward that person in a relationship of special affection or esteem.
That would indeed be to cast ourselves back into the Hobbesian
state of war, with only the slight difference that one is possessed of
an ally or two instead of perpetually flying solo. Instead, a rationale
- for respecting rights can take this sort of turn: I have reason to
value the maintenance of a regime of secure moral space for
individuals, both so that I can pursue those projects that are of
special concern to me, and also—these are not exclusive—so that 1
am able without severe loss to my own standing as a project pursuer
to display empathetic concern with those individuals for whom I
hold a motivationally fecund degree of such concern. Therefore—
and, of course, I am omitting the crucial intermediate steps—I have
reason to accede to an order in which individuals generalily forbear
in their relations with all other project pursuers, irrespective of the
particular appreciation one has for them or their projects. This
understanding of the basis of rights is firmly value-based, but it
does not crudely suppose that one has reason to acknowledge rights
for all and only those toward whom one is brimming with altruistic
concern.

Morris asks what special role the account of agents as project
pursuers plays in the derivation of basic rights in PR&MC. There
are several respects in which it figures. First, project pursuit is
pivotal in explaining why it is that individuals are not rationally
obliged to acknowledge some one impersonal standard of value as
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taken to constitute virtually the whole of what has moral standing,
or at least its most portentous feature. Against that, I wish to put
forward an understanding of rights as doing no more than setting
the boundaries of minimally adequate conduct toward others.
Within those boundaries, much room remains. In particular, rights
as such answer few of the most difficult and important questions
concerning how one is to direct one’s life. So I strongly sympathize
with Morris’s concern that the book presents at best a pallid

" conception of ethical life. I can only plead in self-defense that I have
not attempted to survey the entire moral landscape, but only its
outer perimeter. Tibor Machan complains, however, that the bound-
ary markers have been sorely misplaced. It is to his criticism that
I next turn.

IV
Tibor R. Machan
“Against Lomaskyan Welfare Rights”

Professor Machan believes that to accord to welfare rights any
legitimacy, even if only that of a contingent claim to provision in a
strictly limited range of cases, is to sin against the logic of rights.
It does so in two respects:

1. To acknowledge the existence of welfare rights alongside
of liberty rights is to land oneself in a contradiction. For
. example, one simultaneously acknowledges the liberty
right of the physician to lead his life as he sees fit but also
a conflicting welfare right on the part of the ill individual
that medical services be extracted from the physician.

2. Rights are to be understood as “general political prin-
ciples, not principles guiding bits of rare action [Machan,
p.721.” Because conditions of desperation are rare, they are
not properly a ground for rights.

I shall presently state why I believe that Machan is mistaken
with regard to both of these claims. But first, in a spirit of concilia-
tion, let me note one crucial respect in which Machan and I are
thoroughly in accord. He and I agree that an individual whose
existence as a project pursuer cannot be maintained without the
provision of goods held by others may have overriding reason to act
to acquire those goods, irrespective of the propriety of the claims
other people have to possess those goods. This agreement is not
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conceive to be the aptest means thereunto.”® Similarly, my rights
to enjoyment of my property are limited by claims that others have
against me to provide rectification for trespasses that I may have
culpably or nonculpably committed. Machan does not tell us
whether he acknowledges the legitimacy of claims to rectification.
I suspect that he does, but even if that is not so, he will err if he
maintains that liberty rights and rectificatory rights are inconsis-
tent. They are not, and neither are liberty rights and welfare rights.
Rather, the scope of one adjusts itself to the scope of the other.

Machan’s other objection is that putative welfare rights lack
generality because they are concerned only with exceptional cases.
As such, they lack political standing: “The police, the courts, the
legislatures, etc., have no reason to grant welfare rights [Machan,
p. 721"

Like Machan, I believe that it will rarely be the case in a free
society that individuals will be constrained to steal in order to live.
Rights to positive provision will then only rarely come into play. (At
least that is so with regard to unimpaired adults. If we lend serious
consideration to the status of children, those who are severely
disabled, and others who could not qualify as heroes of an Ayn Rand
saga, welfare rights may not seem so anomalous.) Were individuals
in this society not hampered by restraints on their liberty of a sort
that both Machan and I deplore, e.g., restrictive licensing, mini-
mum wage laws, zoning, and so on, claims for state provision would,
I estimate, be closer to 0% of GNP than 1%. For this reason, I find
his reference to my “welfare statist conclusion” curious. Given the
particulars of Machan’s objection, it is ironic: he rejects welfare
claims not because they are vast and thus oppressive but because
they are exceedingly rare and thus not properly accountable within
the domain of politics.

I believe that there are several respects in which this objection
is flawed. First, Machan errs in taking rarity to be contrary to
generality. To the contrary, a provision that only occasionally comes
into play can be entirely general. For example, individuals have the
right to use deadly force in order to thwart murderous assault on
their person. Only rarely is there call to exercise this right. None-
theless, it is of general application and properly a matter for
political recognition and endorsement. Provisions allowing the
quarantine of highly infectious persons are even more apt in this
context. They come into play only contingently and limit far more
drastically than does nugatory taxation to fund “Lomaskyan wel-
fare rights” an individual’s enjoyment of liberty and property.

Second, Machan’s characterization of rights as “general political
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as disproportionately larger than the liabilities imposed on others.
Even when they judge correctly that theft is requisite for them to
live as project pursuers, they may be inclined to take a larger share
than a disinterested adjudicator would allow. Potential targets will,
in self defense, expend resources to protect themselves from as-
sault, very possibly launching preemptive sorties of their own. That
will, in turn, create further victims, thus escalating the spu'al of
rationally justifiable rights violations.

If I possess rational warrant to violate rights when I am in great
distress, may I not similarly violate rights in the service of my
family, my friends, or even on behalf of anonymous individuals for
whom I happen to have some sympathy? That is what Robin Hood
did. The Sheriff of Nottingham objected, but he, after all, was
incurably statist. If lots of us emulate Robin Hood and violate lots
of rights to help out some destitute person, we may provide far more
than that person needs. In the process, considerable havoc may
have ensued. It will be even worse if competing Robin Hoods have
different ideas about who the proper victims and beneficiaries are,
Someone could then alternately be stolen from and then stolen for.
These scenarios incorporate more than one coordination problem,
each largely solved through recognition of politically enforceable
welfare rights. Machan, though, demurs. This is privatization with
a vengeance!

The minimal state of classical liberalism claims for itself a
monopoly over use of force to protect the rights of all citizens. More
parsimonious is what Nozick calls the “ultraminimal state;”® an
agency that provides enforcement and protection only to fee-paying
clients. Machan, however, situates himself to the far side of even
the ultraminimal state. He bids state agencies to take their cue
from the Donner Party trial and “not allow to linger in jail [Machan,
p.73]” someone who violates the rights of others in order to bring
himself up to a welfare threshold. Let us call this regime of ration-
ally sanctioned and unpunished rights vielations the “totally
ultraminimal state,” or TUMS for short. For attacks on integrity,
Machan prescribes TUMS. TUMS promises fast relief from upsets
due to loss of generality and the distress that contradiction brings.
Unfortunately, it has pronounced side effects. These include
severance of the theory of rights from its base in the theory of
practical reason as well as normative disarray consequent on
returning welfare provision to the state of nature. All in all, I judge
TUMS to be a typical over-the-counter nostrum: overpriced and of
dubious efficacy.
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